Lecture 2 – LAWS 2501, Wednesday September 18th 2013
Nature of Law
-Hans Kelsen says “Law is a coercive order”: He means that the State has the privilege of enforcing the law.

Law: an enforceable body of rules governing any society
These are enforceable and so citizens need to obey them or they are subject to sanctions

We have a tendency to talk about Law as if it is separate from the State and all that goes into the political process, law is an integral part of the political process. 

Society
Human group: 
-we live together
-we’re going to have to be self-sufficient; to get what we need and build lives together
Common rules of conduct:
-predictable and enforceable behaviour (patterns) for all sorts of relations ie. Commercial, family, work and leisure
-society is an important part in creation of these rules
-classic Greek philosophers believed that society and the State are the same thing; we are the State, we make the rules up together thus there was no distinction for them
-Cicero, John Locke, etc. deal with the State as something different/separate from society
-humans are more intelligent than animals, we try to make reasonable rules
-where does reason come from? We have rational self-interests
-we still try to have government and laws by reason; this is all based on our ability to be rational, to act on our rational interests
-the rules we create usually have fairness, a reasonable basis
-society needs a regular social order 
between groups and individuals, etc. 
they need rules to be enforced
by the State
-what if we didn’t have the state to enforce these rules? 
-no social order; anarchy (think of it as being the absence of law or social order determined by good manners and nothing more)
-this idea of having a regular social order and its fairness is an important element in the rule of law
-rule of law
applies to everyone equally
nobody is above the law
we reject unjust action through this rule
it tends towards moderation or tolerable action

SocietyState
Essence of both
-identical (ancient view)
-different (modern view)
Origin of state
-organic theories 
Plato, Aristotle, etc.
-individualist/contract
Hobbes/Locke
Group character
-collective will
-individual interests

State
How do we know when we have a State?
-3 ingredients: 
1. We need people = society, individuals, groups of individuals
2. We need territory (Vatican exception) = national states but not necessarily nation-state: people need a place to live
3. Sovereign government: The existence of the State is built on the use of force.
How it operates
John Locke: English philosopher, talked about sovereign government
-Defined sovereign government using 2 branches
Legislative
Executive
Montesquieu:
-3 branches of government
Legislative
Executive
Judicial

Actual functions of the branches
Legislative: makes law, monitors executive
 Represent the people
Executive: Stephen Harper & his cabinet (U.S.  President and his admin)
Initiates laws and policies of the government
Ensures the laws of the country are enforced
Manage the assets of the State
Money=power
If the government wants to control the budget, it needs to be able to pass the laws, administer it, and enforce those laws
Judicial: judges, arbitrators, others
Hear disputes, resolve disputes according to law
Interpret and administer the law
Oversee the entire process; relationship between executive and judicial branch

Basic functions of sovereign government
1. Internal “law and order”: predictable, order, security 
-How is it that the State can ensure this?
The state has domestic sovereignty; they are the ultimate political authority within our border, this allows them to exercise this authority and there is no higher authority in the country
2. External protection: army, relations
3. Public Projects: projects for the common good 

What if your state is unable to complete these 3 functions?
According to Hobbes, the sovereign dies, this is because of the way Hobbes sees the purpose of the State
-He believed that human nature was brutal so, according to Hobbes all people without government would be in perpetual war against one another 

Failed States do exist;
This does not mean that sovereignty is absolute, some think of sovereignty of an undivided power but that’s not how we deal with sovereignty in Canada
Sovereignty is divided amongst provincial and federal power, some of this power is delegated to other agencies to carry out the functions of government as they are enshrined in legislation

More on sovereign government
-Sovereign government is the “agent” of the State; the State is much bigger than just the government, it involves all of the institutions that make and enforce these rules ie. Bureaucracies, agencies, other governments, etc. (3 branches of government does this)
A constitution defines all of the rights & duties of the structure of the State, tells us which branch of government does what, it also talks about the relationship between how sovereignty is shared, who has power, where, etc. 
-ALL THREE branches of government make law
Legislative: statute passes laws
Executive: creates law, many of these statutes there are provisions for the making of regulation, when a bill allows regulation to be made it is further defining words in the statue
-Often the executive can create law on their own so long as they don’t violate the provisions
Judicial: Every time a judge makes a decision, they are making law; they are making decisions in the context of certain situations, certain facts  the law in this circumstance or context will be this  
-International sovereignty: whereby States recognize one another, they consult, they do not violate these mutual claims of sovereignty. 
-The government of Canada is technically the only force in Canada who can use force of arms, the State claims a monopoly on violence. 



Just because a state is sovereign does not mean it can do very much 


Max Weber says the state is:

· a compulsory association  
	  = people
· with a territorial basis
· regulated by an
	administrative & legal order
	claiming to monopolize the 
	(legitimate) use of force
				      
		= sovereign gov‘t
	(See SB I, ch 1, p.2 & n.4)














Why do we have government? 
-Collective action
The State has the capacity to do this, through taxation, to do difficult or near impossible things for us
We have collective interests, the State realizes them
-Private interests/rights: the State protects our private interests which revolve mainly around property 
John Locke/Cicero talked about the protection of our individual liberty; they thought that if the State doesn’t protect these interests, the people have a right to rise against it
-Equality; when we think about equality, we think about the law 
If we’re going to have a state by a sovereign government the law has to be equal
Equality of opportunity: everyone equal in theory, judged not in any way by who they are
Equality of ends: things that put you in a better position to do well
Citizen control: even the Chinese Communist party wants to know what the citizens want, they may not react but they still want to know whereas in France they react quickly to any citizens’ desires
The peoples’ desires direct the State
Why build a bridge if no one is going to use it? 
How does the state work, on whose behalf does the state work and how is this achieved?
Marxist view on the State: but a committee for managing all of the affairs of the bourgeoisie

Law & Morality
· law (i.e. positive law, “justice“ 
	as legality, logical application,
	equality before the law):
	enforced (= link to state/gov‘t)
	contrast : 
· morality (ethics)
    as such not enforceable
	= link to religion & rel. ethics,
	   “justice“ e.g. as natural law
[bookmark: _GoBack]	even with “thin“ enforcement claims 
	(social pressure, conscience, etc.)










Law is plain enforceable, morals depend on social, cultural, religious factorsexamples
· command of God
· command of “nature“    
· command of “reason“	 
	    ("natural law " theories)
· command of the sovereign     (see legal positivism)
· tool of oppression by bourgeoisie     (Marxism)
· what courts / judges do in fact    (so-called legal realism)


