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To: steve_tasson@carleton.ca‎; noel_gondek@carleton.ca

Hi,

Topic - Page 495 of the textbook (reader): Discussion on Case R v. Williams

1) The defense attorney was able to claim for a mistrial and was basically able to probe the jury for bias and racism. Is this an option for any defense attorney or accused? My question about the information below (see copied text) is; what is the process if an accused or legal player decides to challenge racism in a jury, What are these so called "number of challenges" consisting of exactly? 

Maybe you can explain it a little more to me the process? The text states (pg. 495):

Criminal Code R.S.C 1985 c. C-46
638. (1) A prosecutor or an accused is entitled to any number of challenges on the ground that
	(b) a juror is not indifferent between the Queen and the accused;
	(2) No challenge for cause shall be allowed on a ground not mentioned in subsection (1). 
The above is also connected to sections 7, 11, and 15 of the Charter of Rights and Freedoms which I find interesting.
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Hi Sabrina,

In class I mentioned that the process for jury selection is a complex one. We didn't end up spending any time on it because it was not my main focus and we were (as always it seems) pressed for time. 

The main point I mentioned a couple of times was the fact that in Canada it is assumed that jurors will be capable to setting aside biases whereas in other places (e.g. the US) jurors can be subjected to a whole range of questions i.e. it's a much more intrusive process for potential jurors. So here it's not that the court believes people are machines without opinions and biases- *but* it is assumed they can set these aside to perform their duty as a juror.

Here in Canada during the process of jury selection lawyers from both sides in the case have a number of challenges available to them when narrowing down the jury from a pool of jurors. These are called "peremptory challenges" and the number of them ranges based on a number of factors such as how serious the alleged crime is etc. But once lawyers run out of these you can challenge potential jurors "for cause" (which is what we see in the CCC section you referenced). If you can prove that a juror is "not indifferent" to the parties they can be removed and these "challenges for cause" are unlimited.

The thing is that because there is an assumption by the Court that jurors are capable of putting aside everyday prejudices and being indifferent, a lawyer has to be able to provide good reasons as to why s/he can even ask questions in the first place. This is what was at issue in the Williams case because the defense was trying to argue that there was far-reaching discriminatory attitudes about aboriginals in Canadian society which would effectively make jurors *not* capable of being indifferent against the accused.

The issue in the case was whether the defense was allowed to probe jurors in this manner and whether the judge preventing him from doing so violated the accused's rights to a fair trial, was discriminatory, etc. (this is where the Charter comes in as you rightly pointed out).

All this is to say though, that the issue of jury selection is not really something you need to focus on for this paper. It is relevant to some degree but ultimately I'm more interested in what a jury can do and what they represent once they *are* a jury rather than the process that created them in the first place. This, as they say, is another story...
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