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MY POST:
I was happy with the decision because I did not perceive Leroy to be a dangerous person. He followed instruction of handing in the firearm. The authority that requested he bring it in trusted him to travel in public with it. His comprehension of a firearm was questionable to. He seemed to be attempting to change his life around with the detective course. I wish during the trial they asked more about his perception of what the gun was and what it was for since the jury did base most of their decision on this.
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PROF – RESPONSE:
Hi Sabrina,

Thanks for this.

I doubt the judge would have allowed this line of questioning i.e. what Leroy understood or did not about the gun.

The fact is that- from a strict legal perspective - the question is entirely irrelevant. What Leroy intended is not at issue in the case because the crime he was charge with - being in procession of firearm while being a convicted felon - doesn't require him to intend to do anything with the gun. He can think it's a pony - it really doesn't matter.

The jury in the case was all hung up on what he understood about the gun but, again, it doesn't actually matter. All he need to know was that he was in procession of a thing (which in fact was a gun)- which he did. 

Whether he intended to "help people" with it, use it for self-protection or become a vigilante superhero, it doesn't really matter from a strictly legal perspective.

The same thing goes for the argument that he didn't know or understand he was a convicted felon. What he understood is not relevant -strictly speaking - because he WAS a convicted felon.

The jury went through a whole lot of painful linguistic and mental gymnastics in order to justify their decision but the fact was that what Leroy intended or understood was simply not legally relevant to the question that FORMALLY the jury was asked to answer.

From a formalist perspective, the role of the jury is not to determine whether Leory is a "good" or "bad" person because to do so would be to turn the legal process into one dictated by MORAL concerns rather than legal ones. 

If you remember back to the last term the law supposedly doesn't do this because to admit to this would rob law of its power, ultimately, to be a predictable system that can rise above moral prejudice and the uncertainty of moral questions.

To link this way back to material from the start of the Fall term, I think this issue of nullification points to significant cracks in the walls between morality and "the law" -- cracks that constantly reappear despite the best efforts of many lawyers and legal academics to paint over them. 

To stretch the metaphor one step farther, I would submit to you that it is, in fact, the cracks that keep the whole wall standing, but that is a argument for another post...

I hope that is more helpful than confusing! Let me know,

Steve 
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PROF POST:
[bookmark: _GoBack]Hi Folks,
I receive a message from one of your colleagues asking about what Leroy's previous crime was and why it wasn't discussed in the trial - as well as a few other good questions!
Here is a copy of my rambling reply (as you might have similar questions):
Hi Awesome student,
Thanks for your message. It's a very good set of questions!
They didn't discuss the conviction because the previous crime that resulted in him becoming a "convict" was legally not relevant. To be honest I don't know what his previous crime was (I have a guess but can't confirm it is the same "Leroy Reed").
It may not have been a "major" offense however as everyone who is on parole has a parole officer that manages their release and any conditions of their parole. You're right to say that knowledge of a previous conviction involving a gun would likely have resulted in a different decision by the jury.
However, from the a strictly legal perspective what he did in the past was not relevant to the question that was put to the jury: Was he a convict (yes) and did he knowingly possess a firearm (yep)? The answer is a fairly basic one. This is what the Firefighter on the jury kept saying.
In fact, as a rule (though I would not claim to be an expert on evidence), we don't allow past criminal behavior to be entered as evidence. The point is that the State has to prove you committed *this* particular act and the fact that you engaged in other criminal acts doesn't prove you committed this one. In fact, raising earlier convictions can be prejudicial because, as I think your email suggests, juries will convict people for being "bad people" rather than because they committed a particular act.
A couple of people have asked about this as well in the TA groups. This is part of the response I sent to one of your TAs:
As to the larger issue of when your record can be raised in court: unsurprisingly, like most answers in law, it is a clear "it depends". If you are testifying in your own defense this is the easiest way that your record might be brought up as relevant. It can be argued that it goes to the issue of your trustworthiness or "character" as a witness.
Crowns/the State can bring it up to try to make the argument that you have a pattern of behavior (say for example there are specific details of the crime that are the same)- but this is a call that is left to the judge. A single previous conviction does not constitute a "pattern" however, so in most cases you could say it was prejudicial and not relevant.
I guess I would tell the students that the nature of the previous conviction is not really the issue. As a very general rule the criminal record of the accused is not relevant to determining whether they committed the crime they are being tried for. But, as always, these general rules are pale guides to what actually occurs.
Finally, I wanted to address your question of whether the jury can "get detailed information" about an accused on any other aspects of the case. The thing is that juries, like judges in judge-only trials, are PASSIVE. They sit and listen. They are not allowed to ask questions of witnesses and the only thing they are meant to consider is the evidence that is given to them through the arguments of the two sides at trial.
Like when we talked about the problems of the adversarial system, they have to essentially pick between the two stories offered by the Crown or the defense respectively. They can't ask questions or engage in "independent fact finding". Perhaps this would, or could, be different in an inquisitorial system but that - as they say - is another story/paper...
One could make the argument (I suppose) that for jury nullification to be truly effective in achieving just results jurors should be empowered to ask witnesses questions and engage in independent fact-finding but again, this bumps up against the confines of our still-dominant adversarial system. 
I hope that helps. Thanks again for your very good questions and please let me know if you have any others or if I've only further muddied the water!
Steve

	Subject: Re:Reed Case
	Topic: Wisconsin v. Leroy Reed

	Author: Stephen Tasson[image: View PeopleLink Options for this User]
	Date: March 19, 2013 12:05


PROF POST:
Hi Peter,

Thanks for your post.

First, I think you're right to point to the fact that the case should likely not have made its way to court in the first place. This is why in class many people argued that the "villain" in the movie was the prosecutors for being the case forward in the first place. However, as the prosecutor argued they were taking a zero tolerance approach to "gun crimes" and so everyone was being treated harshly. 

Secondly, I think your concern that this might set a "bad precedent" is interesting and clearly reflects the concern that one of the primary values of the law is to be consistent and treat everyone equally.

The thing about jury nullification is that it sets no precedent because it doesn't actually "touch" the law. The applicable law remains the same whether a jury applies it to the facts or not.

So if you think about the Morgentaler case: juries would not convict him for performing abortions but this didn't effect the law at all. Abortions were still illegal until the Court struck the law.

Juries do not "deal in law" - they are "fact-finders". As I said in class they effectively apply the law that the judge tells them exists with the facts that are established through the case. In this way regardless of what they say or how they apply the law, "the law" itself is left unmarred.

If we remember that that it is the law that sets precedents i.e. the legal reasons in a case are what is precedent setting and not really "the facts" as such, then perhaps the issue of precedent is less a worry.

In fact, if you think about it, precedent is all about keeping things predictable and stable. The problem of jury nullification is that it is entirely unpredictable and essentially random -- it MATTERS who is on your jury and what they think about YOU specifically. This removes the case from a strictly formal constructions and this is what offends many people's sensibilities - especially true believers and heavy investors in the "rule of law".

Thanks again- very good post!

Steve
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