CRM 100 Textbook notes for final exam
Chapter 7 – Pretrial criminal procedure
· Law vs. Privacy
· R v Feeney – man arrested due to suspicion of murder but the way he was found and arrested was without a warrant
· Violates due process model
· Police officer did not have reasonable grounds to arrest therefore could not 
· Also did not properly inform suspect of right to counsel and asked him some questions which incriminated
· This evidence thus can be excluded from court
· Effectively made it so that police are now required to gain prior authorization to enter a private dwelling of an individual to search for and collect evidence
· Police are allowed to enter a residence (Bill C-16) without a search warrant if:
· Threat of a loss or destruction of evidence
· Police’s warnings would cause personal harm (warning them of their presence)
· Urgent call for assistance is made
· Investigative detention
· Police can detain, interrogate, and search an individual even when there is minimal evidence to a crime being committed
· Someone can be questioned even when no grounds for arrest
· This is based on legality – how important is the matter
· Investigative detention – a reactive power dependent upon a reasonable belief that the detained person is implicated in a prior criminal act
· Detainment is permitted if there is safety concerns
· Ex. Searching for weapons to protect themselves
· Police risk having evidence thrown out if they decide they are at risk when they aren’t
· Intrusive searches (like strip searches) can be illegal if discovered while making an arrest or detainment for a different crime
· They do not have reasonable grounds to suspect anything illegal when they search – if something is found it could be thrown out in court
· Police use investigative detention to stop and confront suspects (discretion) and allow investigators the time and opportunity to use search powers
· Arrest
· Police options in charging someone with an offence
· Seize (arrest) a person and force them to show up to trial through detention
· Arrest, and release but with an order to show up in court
· No arrest and just a court date
· Arrest – the police power to restrain an individual to deprive liberty
· Police must use facts of the case to arrest someone
· After collecting information – sent to justice of peace against the identified person
· Known as lay an information
· Justice of peace determines if evidence is good enough for a case then will issue a warrant or a summons to court
· Can be done after (the police arrest first then lay an information)
· Arrest without a warrant can be done when a crime is in the act of committing a criminal offence or has just committed one
· Must have reasonable grounds to make an arrest – objective 
· Police arrest is often in the heat of the moment and without much judicial thought
· Arrest without a warrant
· Arrest can be made without a warrant if person is:
· Found committing a crime
· About to commit a crime
· Police officer has reasonable grounds or has an outstanding warrant
· Police officer knows they committed
· Will not arrest without a warrant – if summary conviction or an indictable without jurisdiction from court judge
· Custodial interrogation
· Once arrested, suspects can choose to remain silent since oral and written statements are admissible in court
· Stop questioning until counsel is present
· Custodial interrogation of a suspect is a primary importance to provide the police with incriminating evidence that can lead to determination of guilt at the end of a court trial
· To gain a confession
· Only appropriate if given voluntarily – this raises issues in Criminal justice
· Issues surrounding involuntary confessions
· Involuntary confessions are non-admissible in court
· Concerned with techniques of the police and the relationship to either make the suspect confess either because they did it or they did not do it
· Possibility that police use superior psychological interrogation techniques to make some suspects confess falsely to crimes they did not commit
· Part of the informality of the police to which is used to gander a confession
· Police strategies:
· Conditioning – officers provide a positive environment to ease the suspect and cooperate with police
· Ex. Giving cigarettes
· De-emphasizing – informing the suspect that their rights are not important but what is important is the victim and their families – guilt ridden
· Suspect in this case will not use legal advice
· Persuasion – telling suspect that if they do not tell their side of the story only the victim’s will be heard – ultimatum
· Interrogations give evidence through the admissible nature of statements made by suspects therefore can sometimes lead to false convictions
·  Ex. Mr. Big – undercover drug boss who recruits felons to join a gang and gets them to confess crimes (as a test of legitimacy) 
· Although effective, some convicted were done on the basis of false confessions  - attempt to lie to prove legitimacy
· Confessions are also videotaped after hours of police interrogations
· Essentially, the duress of the suspect makes them confess – whether they did it or not
· Three types of false confessions:
· Voluntary false confessions – confess a crime they did not commit; used to protect someone else, make an alibi for a more serious crime or in fear of the person who did commit the crime
· Coerced-false confessions – result of intense custodial interrogation; done to end the uncomfortable position or receive the false benefit offered
· Coerced-internalized false confessions – suspect may come to falsely recall involvement in a crime; due anxiety, emotions and interrogations
· False confessions are shared with elements of:
· Vulnerable suspects – youth, interpersonal trust, stress, alcohol or drug abuse etc.
· Presentation of false evidence – ex. False polygraph tests
· Compelling Appearance, interim release and pretrial detention
· If a person is charged, their relevant information is obtained and the information to the case
· After this:
· If it is a lesser sentence they will be released and given a court order
· If residence is far away may be required to give money
· Bail – requiring a certain amount of money or a surety (someone to pay for you) in order to condition your release
· Conditions for not releasing or giving bail to an individual:
· Detention is necessary to ensure attendance to court
· Detention is necessary for protection or safety of public
· Detention is necessary in order to maintain confidence in the administration of justice
· Bail
· Officer in charge of investigation gives recommendation to the Crown prosecutor concerning whether the accused should be released
· The conditions for the release are also decided upon
· This gives way to police and prosecution discretion for bail
· Subject to marginalization and increase recidivism of those deemed more threatening to society or to escaping justice
· Circumstances are based on:
· Seriousness of the crime
· Background of the offender
· Attitude and circumstances of the accused
· Bail reform
· Bail reform act
· Recommendation that suspects be not placed in detention unless it was the only means to ensure the accused would appear in court
· This is based on the research that bail discriminates against the poor
· Research also shows that 84% of arrested remained in custody until court appearance – high amount of detainees
· Manhattan Bail Project
· Designed an experimental pretrial program that investigated individuals who could not afford bail to see how many would appear in court after being released after their first court appearance
· Rate was consistently the same or better than those released on monetary bail
· Resulted in release-on-recognizance programs
· Lead to different types of pre-trial release
· Station house release – issuance of a citation to appear in court later
· Avoids costly detention
· Research showed that most released appeared
· Bail Reform act – preference that most offenders be released into community pending trial
· Police officers must issue a citation to appear over arrest – unless officers deem public would be placed in danger or the accused has committed a serious indictable offence
· Release is required unless prosecutor shows otherwise – “ladder effect” – determining whether the accused should be released
· Prosecutor must show why a less severe release mechanism is not appropriate
· Criticisms
· Marginalized inmates (aboriginal and minorities) are more likely to be denied bail
· Spent longer time in pretrial detention
· Black  more likely to be remanded
· Personality assessments by police
· Negative assessments allow for bail to be denied
· Subject to police decisions towards racial minorities and the corresponding pretrial detention
· Legal aid
· Canadians have a right to counsel without delay
· Right to legal aid lawyers if they cannot afford
· Legal aid is considered a important expression of social responsibility in giving access to justice to all people
· When police are questioning they cannot question until they have informed the suspect of their right to counsel and have been given reasonable time to exercise the right and the corresponding reasonable time given to exercise their right
· It is a requirement in law now for the federal government to fund legal aid programs
· Programs must offer services if:
· Accused is charged with an indictable offence 
· Or, if the accused faces loss of liberty in a summary conviction offence
· Cost of legal aid - $632 million/year
· Provincial Government proposed cutbacks on legal aid forcing provincial bar associations to pay for them
· Federal governments propose cutbacks have a negative effect
· Legal aid is now a directionless program from cut backs
· Patchwork of services
· No national standards
· Also, legal aid is only given to Canada’s poorest of the poor and only when facing jail terms
· Still state that it is a necessary part of access to justice
· Government should treat legal aid as an essential service
· Belief that all Canadians have the right to a fair trial
· Number of legal aid applicants decreased to 670,000 in 2010/11
· Was due to use of prescreening procedures
· Changes in legal aid coverage
· Increased use of duty counsel and free services by private lawyers
· Most legal aid issues were that of criminal matters
· 3 models of providing legal aid:
· 1. Judicare model
· Qualified legal aid recipient receives legal aid
· Can choose their own lawyer
· Normal lawyer-client relationship maintained for poor defendants
· Clients can select lawyers whom they feel can best serve their interests
· Benefits of
· Lower costs
· Availability of services
· Efficiency of having one lawyer handling case from beginning to end
· Lawyers paid too low to cover costs
· 2. Staff system (public defender model)
· Lawyers are employees of the provincial government
· Benefits
· Lawyers are salaried – client receives competent legal counsel
· Lawyers take no money for services
· Lawyers able to contact other public defenders
· Benefit from group resources and expertise
· Better representation – lawyers are specialists
· Lower costs
· Greater efficiency – centralized system
· Better service of the interests of clients
· 3. Mixed or combined approach
· Legal recipient has the right to choose legal counsel, either staff or private, from a panel of lawyers
· It is a shift of onus onto individuals to find out what they need from the justice system on their own – self help model
· Legal aid helps to provide legal information, advice and representation at various stages of the process
Chapter 8 – The courts and Criminal procedure
· Access to justice is an essential right to a fair trial
· Legal aid is part of this
· Someone can receive legal aid if the necessary factors are there:
· Characteristics of the accused – financial, language skills, education
· Complexity of legal and evidentiary matters
· Possible outcome – ex. Jail time
· But it is decided that an accused person does not need a lawyer to have a fair trial
· Since there is a decline in the amount of people receiving legal aid there is more self-representation
· Increase in self representation has lead to “burden of court”
· 1. Rising number of self-represented increases pressure on other court actors (judges, prosecutors) who must assist them
· Obligation to help to enable a fair trial
· Undermines the adversial system (lawyers on both sides debate the innocence or guilt of the accused to come to a fair conclusion)
· 2. Self-representation slows down the court process because judges must ensure a fair process
· Judges left to help the accused
· Function of the courts
· Due process model
· Primary focus of courts is to protect individual citizens from unfair advantages held by the agents of the state
· CR&F allow equalizers to ensure various parties enjoy equal footing
· Emphasis on the adversarial system to find the truth
· Neutral judge
· Prosecution and defense show relevant evidence
· Structured procedures through trial
· Crime control model
· Protection of society is first and protecting the accused is second
· Ex. Police are allowed to outwit offenders to gain confessions
· Emphasis on punishment
· Justice through deterrence and harsh punishments
· Bureaucratic function model
· Focus on the day-to-day operations of the court
· The speed of the courts
· Focus on getting those in trial in and out as quickly as possible
· Concern about length of trials and backlogs
· Those waiting trial can be released because they spent so much time waiting (2 for 1 system)
· Success = speed for judges
· Less focus on adversarial model and more on tension between ideals of justice and realities of bureaucracy
· Organization of criminal courts
· Provincial and territorial  courts = cases in boundaries
· Limited jurisdiction – deal with certain matters (automobile) and small crimes
· One judge (justice of the peace) who decides
· General jurisdiction – deal with serious cases
· Appeal courts – accused appeal decisions of lower courts
· SCC = all country
· Appeal court to hear law matters of general importance to law
· Court system
· Involves suspected criminal offences in which a defendant must be proven beyond a reasonable doubt that they committed it
· Court can only decide to detain an individual and decide guilt or innocence
· Daily business of the courts
· Many trials do not go to court and those who do, most of them plead guilty at the first hearing
· Lower courts
· Police play an important role in prosecutorial discretion
· Prosecution relies on information from police when going to trial
· Sometimes they follow suggestions of the police involved in the investigation
· Police and prosecution work closely together to avoid long trials
· If accused admits guilt, prosecution can bargain from a position of strength
· 60% of guilty pleas receive no benefit
· Prosecutors can use discretion to stay proceedings, withdraw chares or dismiss charges
· Ex. Settling cases before court to speed up trial and protect victims
· Other factors = insufficient evidence, witness problems, due process problems etc.
· Defense lawyer
· Represent legal rights of the accused in criminal proceedings and insurance of a fair criminal justice procedure
· Ensure the client’s legal rights are protected
· Assess validity of evidence and reliability of testimonies
· Examines evidence collected by police
· Question witnesses
· Object legal proceedings
· Usually fights for a lower sentence and effective plea bargains with the prosecutor
· Crown prosecutor
· Present states case against defendant
· Presentation of evidence relevant to crime and enforcement of law
· Require to disclose all relevant evidence and witnesses
· Evidence must present a prospect of conviction
· Strong cases only presented
· Consider public interest in case – ex. Child or elder crimes, organized crime
· Pressure to gain as many convictions as possible
· Maintain image of succeeding at trials
· Provoke less trails – more out of court guilty pleas
· Low acquittal rates suggests success in justice
· Therefore because prosecutors are trying to gain as many guilty verdicts as possible and the pressures of case load are high they decide on an outcome of a case on expediency over justice
· This leads to critics of an assembly line type justice
· Judges
· Role of judges is upholding the rights of the accused and arbitrating any disagreement that arise between a prosecutor and defence lawyer
· Determine guilt due to facts and the length and type of sentence
· Objective
· Appointed by federal Cabinet
· Criminal trial procedure
· Start of the adjucation stage
· First appearance: 
· Bail hearing – whether or not accused should be released pending trial
· Prosecutor must show that accused is a danger or flight risk
· Reverse onus (serious crimes) accused must prove why they are not a risk
· Crown elections – crown chooses indictable or summary conviction for hybrid offences
· Defence elections – defendant choose to be tried in a provincial court or a Superior court – with or without jury
· For a superior court, a preliminary inquiry must be held
· Only for indictable offences can they choose
· Preliminary hearings – determine if there is sufficient evidence for trial in a Superior court
· Accused able to review all evidence of the Crown before heading to a higher court
· Fitness hearings – accused is tested to be fit for trial or to be remanded in custody
· Trial – begin with accused either entering for a plea of guilty, guilty of lesser charge, not guilty
· Not guilty results in trial and the judge will make judgment on evidence to convict
· Plea
· Beginning of trail, accused pleads guilty, not guilty
· 90% of trials begin with a plea of guilty – summary
· Not guilty most common for indictable
· Not guilty = trail date
· Summary conviction  summary conviction court
· Information read, response of guilty or not guilty
· Not guilty  provincial trial date
· Guilty  sentence or remanded until submission about case are heard
· Max 8 days in remand
· Preliminary hearing
· Done when accused has to or chooses to face a judge/jury
· Used to – see if there is enough evidence for a criminal trial and protect unnecessary trials
· Guilt is not determined, only the potential for guilt shown by prosecutors
· Prosecution presents evidence sufficient to criminal trial
· Accused can cross examine to show illegitimacy
· Accused can then evoke own witnesses
· After all information, judge makes a decision  able for a trial or not able and accused is set free
· Preliminary hearings are usually waived:
· Accused is going to plead guilty
· Accused wants speedy trial
· Accused hopes to avoid negative publicity
· Preliminary inquires are deemed wasteful by some and by other important (defence gets to examine witnesses)
· Prosecutor screening process*
· Crown prosecutors hold discretion when to charge, what to charge and whether charges should be reduced or dropped
· Trying case in court on charges, plea bargaining, staying proceedings, dismissing charges
· Hybrid  summary or indictable
· Prosecutors can decide to proceed and for that decision use a screening process:
· Determining strength of evidence  easier for prosecution
· Case priorities  violent to court over not
· Prosecuting a repeat offender over first time offender
· Nature of witnesses (cooperative or not)
· Credibility of witnesses (or victims)
· Ex. If prostitute or drug addict witness less likely to proceed
· Drop if the accused will assist in another trial (small drug dealer to higher)
· Case proceedings become a part of strategies for dealing with cases
· Transfer model  prosecutor charges most with little screening (high amount of resources to convict)
· Unit model  a lot of discretion
· Legal sufficiency model  screen on the amount of legal elements to prosecute
· System sufficiency model  fast cases, high probability, unclear = rejected
· Trail sufficiency model  proceed to court if conviction is likely
· Defendant rehabilitation model  potential to rehab the offender – proposition of treatment over incarceration
· Plea bargaining*
· An agreement for the accused to plead guilty to receive a lesser sentence
· Improves efficiency
· Lowers cost of prosecution
· Prosecution allocated to more important cases
· Agreement between defence, accused and Crown lawyer
· Charge bargaining  promise to reduce charges, withdraw some charges, not charge others or reduce multiple charges to one
· Sentence bargaining  recommendation to the judge for a shorter sentence or in the way of summary for a hybrid
· Fact bargaining  agree to not submit certain facts about the case to receive a lesser sentence (leave out aggravating factors)
· Prosecution discretion 
· Obligation to plea bargain on the basis of fairness, justice and public interest
· Prosecution can choose to either initiate or respond to a plea bargain
· Prosecution often accept plea bargains:
· Inherence to focus on serious cases or cases to which have a good chance of conviction
· Saves time and money
· Reduces risk of loss of trial
· Criticisms of plea bargaining
· Unfair, held from public scrutiny therefore too lenient
· Undermining of core criminal justice values because it avoids due process standards
· Innocent may be compelled to plead guilty
· Advantages of plea bargaining
· Increase efficiency
· Reduces costs
· Reduce victim trauma of cross examination
· Criminal trial
· Formal process that follows rules of evidence, procedure and criminal law
· Key actors
· Prosecutors
· Use police reports, witnesses and victims and physical evidence to provoke that the accused is guilty
· Defence lawyer
· Points out weaknesses in prosecution’s case and provides beneficial evidence for the accused
· Insurance of constitutional rights are followed
Chapter 9 – Sentencing
· At sentencing, justice in the guilty being punished must occur
· Controversial because public is concerned with length and type of punishment
· Disparity and discrimination lead to a need to reduce judicial discretion by alternative sanctions (mandatory minimums)
· Mandatory minimums reduce disparate treatment of offenders in courts
· Mandatory minimums focus on deterrence and selective incapacitation over rehabilitation – more severe punishments and more tangible
· The public has an immediate response to crime
· Pro mandatory minimums
· Act as a deterrent
· Prevent future crimes through incapacitation
· Reduce sentence disparity – criminals will receive similar amount of punishment
· Respond to public concern of holding criminals responsible for their crimes
· Against mandatory minimums
· No deterrent – criminals are afraid of being caught over the sentence
· Leads to out of proportion sentences due to limited judicial discretion
· Increases prosecution discretion (can stay charges or plea bargain to avoid mms)
· Increase prison population
· Philosophical rationale of sentencing
· Public feel that sentences are not harsh enough
· Think that the most important goal of sentencing is to punish the offender (justice model)
· An offender can be punished with many forms like fine, imprisonment, probation, community service, intermittent sentence
· With all these options judicial discretion has come under scrutiny
· Sentencing is concerned with a deserved infliction on criminals and prevention of crime
· Four rationales to sentencing
· Deterrence
· Protection of society through the prevention of criminal acts
· Too lenient = less afraid of committing the crime
· Too harsh = more inclined to commit a more serious crime
· Ex. If harsh sentence for breaking and entering, more inclined to kill a person to avoid witnesses
· Two types:
· Specific  discourage an individual through punishment from recidivism
· General  discourage people to not commit a crime because of the sentence
· Selective incapacitation
· The restriction of the freedom of offenders, to prevent them from committing more crimes through incarceration
· Favours longer sentences to keep chronic offenders off the streets
· Those with past criminal history are given higher sentences
· Critiqued for its lack of effectiveness in reducing the crime rate
· Rehabilitation
· The emphasis that many offenders can be treated in a way that once they are released into the community they will not commit crimes
· Attempt to correct behaviour through programs
· Attempt to treat social and psychological problems
· Advantages:
· Fair to criminal to give treatment not just incarceration
· Success in reducing crime
· Does not include imprisonment (community sentences)
· Justice model
· Offenders should be punished no more or less than what their actions deserve
· Severity of crime = severity of punishment
· There should be less disparity in sentencing and a more unified sentence for a specific crime
· Focus on crime over individual factors (race, gender etc)
· Only shall aggravating or mitigating apply to a different sentence
· Premise:
· Focus on offender’s past behaviour (rather than future criminality and protection of society
· Shorter sentences
· Two new rationales:
· Restoration
· Repairing the harm done by the crime
· No minimum punishments
· Often a deviation from prison in this approach
· Used of fines, community service, compensation, reconciliation etc.
· Shorter sentences
· Healing
· Justice comes through transformation and reintegration of victims and offenders into society
· Justice is the resolving of conflicts
· Judges and sentencing
· Sentences are restricted by law (ex. Summary conviction cannot equate life in prison)
· Sentences can be based on offender characteristics
· Mitigating  reduce sentence
· Aggravating  increase sentence
· Others there are certain distinctions that do not allow discretion (ex. Mandatory minimums for second degree murder and manslaughter)
· Judicial discretion factors
· Objective offence factors
· Seriousness of offence and character of offender
· Documents on the convicted offender
· Pre-sentence report – report from probation officers to help sentence
·  Judges usually follow (94%) probation officers recommendation
· Includes age, character, behaviour
· Criminal and alternative measure history
· Includes a lot of discretion
· Helps judge make the right sentence
· Personal characteristics of judges
· Must follow statute direction for the offence
· Rules and principles also offer guidance to the judge
· Other than these the judge can select which sentence
· Why judges sentence
· A selection from different sentencing options is used for a specific result
· Accomplish an objective (deterrence, selective incapacitation, justice or rehabilitation)
· Disposition – judicial determination of the legal sanction to be imposed on a guilty offender
· Sentencing options
· Imprisonment  service of a federal or provincial term for the purpose of the four rationales
· Intermittent sentences  service of time on a certain basis like weekends
· Limited to a maximum of 90 days
· Fines  can be used in combination; offender is not considered a threat to community
· Restitution and community service  payment to injured parties; restitution = payment to injured party, community service = offender does benefit to community
· Probation  sentence served partially in community
· Restorative justice  relationship between victim and offender to be healed (Braitwaithe)
· Discharge  not convicted of an offence; conditional = probation
· Community-based sanctions  non-criminal alternatives
· Conditional sentence  prison sentence is suspended
· How judges sentence
· Use of information provided by others (pre-sentence reports)
· Allow for relevant information about crime and impact of crime
· Information about offender
· Deliberation from a joint submission  prosecution and defence recommend a sentence (plea bargains)
· Judge usually accepts this
· May reject if not seen to fulfill public interests or is too far removed from other sentences
· Use of information on the sentence itself
· Mitigating or aggravating 
· Issues in sentencing
· Sentencing disparity
· When similar crimes do not receive similar punishments
· Variation is to be accepted with different characteristics per case
· 3 types:
· Case to case  different sentences for similar offenders of the same offence in similar circumstances
· Judge to judge  different judges impose different sanctions
· Court to court  Different courts in different jurisdictions impose different sentences (use of different standards)
· Usually exists due to judicial discretion to the factors of the case
· Court community organization
· Different rationales held by individuals of the courtroom work group create variations in sentencing
· Court community perspective  courts are communities who contain their own social and organizational cultures
· These shape informal case processing and sentencing
· Potential for extralegal factors to be part of consideration
· Sentencing discrimination
· When a length of sentencing is influenced by extralegal factors (gender, race, social class or anything not related to the criminal offence)
· Focus on two groups
· Aboriginal people
· Black people
· Some can equate these to be a direct result of social conditions and variables of factors like unemployment
· Victim Participation in Sentencing
· Right of victim to participate in trials
· Usually through victim impact statements
· Detail effect of the crime on the part of the victim
· Forwarded to the judge in sentencing
· Influences judicial sentencing
· Allows victim’s wishes of status in court proceedings to be realized
· Increases dignity and fairness of their ability to be heard in court
· Anti-victim participation points:
· Reduces effect of adversarial system  crime is to be a offence against the state
· Recognition of victim would promote:
· Judicial pressure leading to vindictiveness
· More court delays, longer trials and increase in legal costs
· Disparity in sentencing
Chapter 10 – Alternatives to prison
· Probation, conditional sentences and intermediate punishment
· Known as community sentencing
· Probation
· Based on the idea that some offenders are not actually dangerous criminals who threaten society
· Judge suspends sentence and sentences offender to probation
· Can be imposed as:
· A single sentence
· “Split” sentence  offender is required to complete another punishment before probation
· Max 3 years probation and has been increasing as a part or whole sentence (45%)
· May be increased to “super probation” if necessary conditions make offenders a possibility to reoffend
· Involves an offender being released into the community under supervision of a provincial probation service
· Contract between offender and the state to perform under the conditions mandated by court
· If broken, possibility of being sent to prison (offence of breach of probation is committed)
· Conditions
· Remaining in a jurisdiction,
· Reporting to probation officer
· Keeping peace
· Keeping authorities informed of residence
· Informing probation officer and courts of employment
· Refraining from contact with criminal associates
· Any other conditions deemed reasonable for protection and reintegration of offender (ex. Drug treatment)
· The eligibility of probation
· Commonly used for violent offenders
· Reasons:
· Violent crimes receiving probation are less serious
· Offender’s criminal record 
· Breach of probation
· High amount of probation breaches (43,000)
· Committed by unemployed young men with low income, criminal record and history of instability
· Females with stable marriages, higher levels of education with employment are likely to succeed
· Conditional sentence of imprisonment
· A sentence of imprisonment of less than two years that the offender serves in the community under both optional and mandatory conditions
· Serious offences are ineligible for conditional sentences (indictable or maximum of 10 year sentences)
· Alternative to prison in the hope to reduce prison populations
· Same conditions of probation
· Conditional sentences should reflect the aims of penal policy for incarceration and probation
· Conditional vs. Probation
· Enforcement procedures
· Conditional sentences are more punitive in regards to tougher conditions
· Probation = rehabilitation
· Conditional sentences  principles of denunciation and rehabilitation 
· Can be a longer sentence than incarceration
· If breached, the rest of the term is spent in prison
· The use of conditional sentences
· 43,000+ sentenced, median of 8 months
· Judge’s opinion:
· Judges would impose more conditional sentences if there was more support services were available in the community
· 67% feel conditional sentences are less effective than jail for deterrence
· Study of success of conditional sentences
· Overall breach rate  18%
· More than half for breaching a mandatory condition
· A third for new offences
· Rest for breaching an optional condition
· Success rate was reported as 44%
· Reasons why a conditional sentence supposedly fails:
· Technical amendments lead to more breaches
· Encouragement of conditional sentences lead to judges imposing harder conditions on sentences leading to more breaches (harder for the offender to abide by)
· Disparities
· Judges will judge the offender and risk differently from others and thus result in different conditional sentences for the same offence
· Provinces take different approaches for conditionals resulting in disparities 
· Impact of conditional sentences
· Conditional sentences raise an issue of “net widening”
· Net widening  occurs when offenders are diverted into a new program (conditional sentences) when they are not intended to be there.
· This results in harder sanctions for those offenders
· Those that receive conditionals would have received probation for example
· Because there is now less incarceration, there is more people on probation  more under police supervision
· Studies show that the rate of sentences for imprisonment have not changed since the introduction of conditional sentences
· But has increased net widening
· Intermediate sanctions
· Are attempts to have more control over offenders who have been released
· Intermediate sanctions include programs usually administered by probation departments
· Include such techniques as:
· Intensive supervision probation
· Home confinement
· Fines
· Electronic monitoring
· Restitution
· Based on a justice model  more appropriate sentences for appropriate crimes
· Concerns that large numbers of offenders serving these sentences will recidivate and placed in an institution
· Based on deterrence and a belief that would reduce the prison population and costs
· Advantages of intermediate sanctions
· 1. Costs with IS are lower than that of a prison
· 2. Participants can help pay for costs of IS
· Save money by diverting offenders from prisons
· 3. Fair, equitable and proportional punishments
· Those undeserving of prison can be sent here
· Stronger control than normal community supervision
· Deterrence from more crimes  they are likely to be caught if committed
· Critiques
· Net-widening  more people are placed in criminal justice programs to be watched over by the police
· Type of intermediate sanctions
· Intensive supervision probation  high-risk offenders are watched over in high levels
· Many different steps taken to ensure following of rules
· Ex. Drug tests, meetings with probation officers, curfew checks
· Trained probation officers with strict rules and consequences
· Very intrusive, offenders often choose prison over it
· Often leads to re-arrest and incarceration because of the intense guidelines
· Decreased recidivism and drug use
· Home confinement and electronic monitoring
· Restriction to a place of residence allows maintenance of family ties and work with community groups
· Electronic monitor will alert a centralized police agency if curfew is being violated
· Advantages:
· Saves money while ensuring effective surveillance 
· Offenders are able to keep jobs and provide money for families and tax revenue
· Used for low and high risk offenders to be accompanied with community supervision
· Offers high success rates
· Negatives:
· Accredited negative impact on friends and family and job opportunities
· Net-widening
· Ex. A low risk offender would be given electronic monitoring now over before would be given a simple community sanction
· Questionable lower recidivism rates (success of programs is just a higher program completion but does nothing to tell of recidivism)
· Fines
· Can be imposed alone or along with other sanctions
· There has been a recent trend towards higher fines
· Fines are used for less serious crimes where the objective of law enforcement is completed with a simple fine
· Low risk offenders receive fines over incarceration
· Issues with fines
· Fairness  some lack an ability to pay fines and therefore are sent to prison
· Discrimination against poor
· Common with Aboriginal people (57.4% of all admissions) who suffer from a high rate of unemployment  lead to overrepresentation
· Alternatives
· Day fines  fines in proportion to offender’s net income and seriousness of crime
· Fine option programs  different alternatives if they cannot pay like community service
· Do intermediate sanctions work?
· Prison crowding reduction?
· ISPs reduce prison populations  untrue because most people who think they do think that most offenders are sentenced to incarceration (which they are not)
· Would have been put in regular probation or suspended sentences
· High re-arrest rates (50%)
· Leads to a higher prison population (net widening)
· Cost-saving alternative?
· ISPs cost more than prisons because those sentenced to ISPs serve more time = more money
· Ex. 3 months prison  12 months ISP; $14,000  $36,000
· ISPs cost more than regular probation  more low risk offenders are being diverted from probation into ISPs than from prisons
· Extensive cost of ISP operation
· Cost of recidivism rates of violations of ISPs
· Sometimes ISP may cost more than prisons due to things like violations, lack of organization 
· Control crime?
· High rate of recidivism upon release from ISPs
· Little to no reduction in crime rates
· Re-arrested for more serious crimes than probation – 65% violated a technical term
· Do they work?
· In the specific aspect of operation, ISPs have little effectiveness
· Introduction of rehabilitation aspects increase the effectiveness
· Specialized courts:
· Drug treatment court
· The idea to process drug related offences in a different matter that would lead to arbitration from prison
· Based on the idea that criminal justice can be therapeutic rather than simply punitive
· Use of therapeutic jurisprudence  legal rule with a promotion of psychological and physical well-being of people 
· Allows offenders to serve sentences in the community
· Emphasize probation and diversion from prison
· Main goals:
· Eliminate or reduce drug and alcohol use and the criminal activities associated
· Decrease drug cases and time from traditional courts
· Reduce jail and prison population
· Reduce cost of controlling drug offenders
Chapter 11 – Corrections in Canada
· Role of correctional institutions
· Built to make society a safer and better place
· Three philosophical models of corrections:
· Custodial model – Prisoners are incarcerated for the purpose of deterrence and incapacitation
· Tight control over prisoners  focus on security and discipline
· Rehabilitation model – emphasis on individual treatment
· Focus on well-being of inmates
· Treatment programs are used to help inmates change social and criminal behaviours
· Reintegration model – corrections prepare inmates for reintegration to society
· Work with inmates on specific needs and risks so they will not engage in criminal behaviour
· Female inmates *
· 11% of all offenders incarcerated in provincial and territorial were women
· Account for a large amount of probation and conditional sentences (15-30%)
· Small number are in federal custody (5-6%)
· Most for violent crime
· Some for drug offences
· Most are single, 30% are married
· 35% of those admitted to custody were Aboriginal 
· Females are convicted and placed in corrections for different and fewer offences than men
· Lower recidivism (20%) than men (30%)
· Less violent crimes than men
· Aboriginal inmates
· Overrepresented in corrections
· 4% of population but 21% of provincial inmates
· 33.1% for aboriginal women
· Overrepresented in the western provinces and territories
· Aboriginals admitted to corrections were:
· Younger,
· More likely to be unemployed,
· And Received lower standards of education 
· than other non-Aboriginal offenders
· Prison life
· Prisoners are separated from the outside world and experience a life of constant scrutiny of prison guards and other staff
· Required to follow strict disciplinary sanctions
· Referred to as a ‘total institution’ – institutions that eliminate all daily and normal inmate contact with the outside world
· Four elements:
· Inmates live under the watchful eye of a centralized institutional authority
· Inmates share his or her space with other inmates; who are all treated alike and forced to enact the same routines
· Inmate’s time is tightly scheduled by rules and administration
· Entire organization of enforced activities and time and space control are organized around institutional goals of correction

· Leads to criminals fighting back to overwhelming control forces  more crimes committed
· Total institutions:
· Force inmates to live regimented, dehumanizing lives
· Needs of the institution over individual needs
· Social death  psychological and social changes that undermine the sense of self
· Prisons are total institutions because  they make you dress according to certain rules, human activities are controlled ; like family relationships, friendships, activities and choice of activities
· Inmate society
· Inmates in an institution develop their own set of norms and rules  subculture
· Tell them how to behave, think and interact with prison staff and other inmates
· This is referred to as the inmate prisonization process
· Prisonization  assimilating into prison subculture
· Deprivation model – theory that inmate aggression is the result of the frustration inmates experience at being deprived freedom and things like common goods, heterosexual relationships, deprivation of autonomy and security outside of prison
· This model explains the inmate culture aimed at providing comfort for those who abide by it
· Most important part  prison code (being on the side of the inmates, not showing aggression, not exploiting other inmates, being tough
· Solidarity in the prison subculture leads to less prison violence
· Importation model – inmate society is shaped by external factors brought into prison with like minded individuals
· Values of crime and other attributes that they share with others in the prison who will keep this values once they leave
· Those who follow the rules on the outside are more inclined to follow the rules inside prison and more open to treatment opportunities
· Cons follow a set of rules determining inmate conduct
· If rules are not followed, you are rejected as a part and may be subject to violence
· Gangs are important part of prison violence
· Gendered pains of imprisonment
· Unique deprivations of women’s incarceration over men’s
· Women deal with incarceration differently
· Loss of relationships results in coinciding with other inmates
· Self-injurious behaviour (59% of all female inmates) to deal with tension and anger
· Aboriginal women especially guilty of this
· Disruption of family life
· Over half come into institutions with one or more children
· Some arrange special child-care arrangements with family or friends
· Some lose them to authorities
· Leads to major anxiety in female inmates
· Prison violence
· Conflicts in prison leading to violence is a present reality
· Research that violence has been increasing in facilities
· 1998-2008 – 523 inmates died – 36 homicide
· Homicide rate in federal facilities is 28 per 100,000 compared to 2 per 100,000 regular homicide rate
· 2-4 major assaults on staff occur each year
· Inmates with severe psychosis, personality disorders and mental instability were likely to commit violent sexual assaults or murder
· Most come from a prisoners experience of hopelessness  being rejected for parole for example
· Degradation of inmates by prison officials led to prisoner violence against them
· 60% of prisoner deaths were suicides
· Prison suicide
· Large proportion of deaths in prison are due to suicide
· Most likely male, white and in early stages of sentencing 
· Attempts to solve this problem lead to mental health initiatives
· Safe, secure and humane environments for those suffering from mental illness and for those coping with life in a correctional environment
· Increase awareness and understanding of staff and management concerning suicides
· Developing suicide prevention skills of staff in things like identification of risk and action
· Support services
· Different for Aboriginal women
· Aboriginal women have different needs in reference to their socioeconomic position and victimization experiences
· Response of culturally sensitive methods of assistance focused on addressing victimization, education and employment issues
· Prisoner’s rights 
· Must provide prisoners with basic rights like food, exercise, clothing, medical services
· In 1980 prisoners began to receive limited rights and access to justice within federal correctional facilities
· Prisoners could not question prison rules or officials decisions
· Hand off doctrine  Provincial and federal courts hesitate to intervene in administration of prisons unless they were obvious, excessive and indiscriminate
· Use to attempt to relieve prisons from public scrutiny and allow seemingly capable prison administrators to handle their prisons
· Large amounts of prisoner complaints lead to a realization that prisons are not just and change needed
· Inmates argued  were unable to access due process protections
Chapter 12 – Reintegration
· Issue of female reintegration 
· Introduction of gender specific substance abuse programs
· A women’s employment strategy to prepare for future employment opportunities
· Issue of Aboriginal reintegration
· More statutory releases than non-aboriginal offenders
· Overrepresented in segregation populations
· Classified as higher risk and need
· More likely to reoffend and have conditional release revoked
· Community release under attack
· Public think that by releasing offenders into the community they are being soft on crime
· Criticisms on the due process and discretionary aspect of community release  parole was abolished in the US for 20 years
· Martinson published an article to which explained:
· Parole had no effect on recidivism
· Rehabilitation hardly reduced criminal tendencies to continue police behaviour
· Parole vs. non-parolees  parole delayed recidivism
· Discretion and disparity
· Parole boards hold immense discretionary powers
· Parole board decisions were arbitrary and contained no criteria for predicting which offenders were ready to be released into the community
· Parole boards had little knowledge of criminal personality  led to contradictory decisions
·  Parole boards often shortened sentences of offenders through conditional release programs
· Leads to substantial difference between sentence of judge and what the offender actually serves
· Parole board becomes the main sentencing agent in CJ system
· Disparities in sentences of offenders 
· Offenders serving longer sentences are likely to be put on parole over those with shorter sentences
· Ex. More manslaughter parolees than break and enter parolees
· Reintegration approach
· Offender is rehabilitated if they are considered no longer a threat and able to live in the community
· Offender is released into a least restrictive setting in the community before the end of their sentence
· Prisoners who are exposed to prison subculture have a hard time reintegrating
· Justification of conditional release programs
· Reintegration is a process in which correctional officials provide incentives for offenders to follow rules of society
· Based on 2 assumptions:
· Only the most serious offenders should be in the federal system
· Use of conditional sentences should be maximized 
· Reintegration approach takes position that recidivism is caused by certain predictors:
· 1. Criminal attitudes
· 2. Pro-criminal associates and little association with non criminals
· 3. Antisocial personality orientations
· Belief that these traits can be changed
· Must assess the risk of offender recidivism and select a proper response
· Risk assessment
· Focuses on social psychology of criminal behaviour
· Assessment is based upon 3 factors:
· Risk  supervision and treatment is dependent on the level of risk
· Often treatment is highly successful in low risk (may not represent the same for high risk)
· Disparities in risk evaluation will lead to an increase in recidivism for those treated
· Determination of which risks are static and dynamic
· Static  criminal record (things that cannot be changed)
· Dynamic  Characteristics that can be changed ex. Education, level of cognitive skills, occupational skills, interpersonal skills
· Need  addressing the criminogence needs of offenders (needs that have the possibility for recidivism)  in order to succeed at conditional release programs
· Reduction of antisocial attitudes, feelings, peer associations
· Promotion of affection/communication, monitoring and supervision, anti-criminal role models
· Increase self control, self-management and problem solving skills
· Responsivity  selection of appropriate targets for change and styles
· 2 types:
· General  types of services that work for offenders
· Specific  matches service with personality, motivation and demographics like age, gender and ethnicity
· Effective correctional supervision and counseling
· Offenders matched to parole officers
· Parole Board of Canada
· Plays a significant role in the conditional release of inmates into the community
· Revamp of the parole system lead to less discretionary powers  too vague and unclear
· Those up for parole now have the ability to appear in person to the parole board members, receive a written reason for the decision and have a parole meeting when requested
· Factors that parole boards consider in hearings:
·  Criminal record, kinds of offences and patterns and length of crime free periods
·  Nature and seriousness of current offence
·  Response of the inmate to offence
·  Effort of inmate while in prison to take training and personal advancement activities
·  Institutional behaviour and offences
·  Previous parole violations
·  Inmate plans for employment or training
· Offenders with serious (schedule) offences are less likely to receive parole
· Upon release:
· Agreement to correctional plan  terms of the parole
· Address 3 issues:
· Supervision  monitor and communication with parolees by parole officers
· Programs  parolee involved with certain programs to address their needs
· Community involvement  programs are in the community
· Conditional release
· Parole boards decide whether an inmate upon release should be put into a conditional release (parole is decided by the judge)
· Implemented as a result of dissatisfaction with prisons
· Expensive
· Lead to harmful effects and disrupting family relationships
· Conditional and parole have same success rates as prisons
· Community services cost about 20% of total custodial services
· Mitigate harmful effects
· Allow offenders to maintain connections with society  work, maintain social relationships, benefit from community resources
· Have lower recidivism  lower risk but therefore would not make sense to put in prison
· Risk of recidivism
· Rates of recidivism are related with type of conditional release programs
· Mandatory supervision  high recidivism
· Full parole  medium to low recidivism
· Parole board now focuses on risk factors of recidivism in decisions  main goal or protection of society
· For risk assessment, parole members are now trained in risk assessment
· Conditional release programs
· Include:
· Full parole  offenders serve a portion of their sentence in the community
· Inmates can apply after serving 1/3 of sentence or 7 years (whichever shorter)
· Placed under supervision of parole or probation officer and required to follow general and specific conditions  if failed then can be re-institutionalized 
· Low grant rate (40%)
· Day parole  offenders granted parole for a short period of time (max 4 months)
· Eligible 6 months before full parole
· Only power to grant this is the National Parole Board not any provincial parole boards
· High grant rate (65-84%)
· Statutory release  law that allows release before sentence expiration
· For federal inmates; must be supervised in the community like parole
· All inmates must be reviewed by the Parole Board before statutory release
· Allowance to detain offender up to their scheduled release date
· Or released into a community residential facility
· Temporary absences  granted for medical, compassionate (death of a family member), administrative (release to talk with community agencies prior to their release) and family and community contact (involvement in the community to help reintegration) reasons
· Few hours to 15 days
· Accompanied by a representative of the correctional facility
· May be granted any time after sentencing
· Effectiveness of conditional release programs
· Study of public view  2/3 found parole board too lenient and releasing too many offenders
· Negative view about parole to which suggests that consideration of the offender is not taken into consideration  it is essentially automatic after 1/3 sentence served
· Effectiveness is judged on three factors:
· 1) rate of success
· 2) number of serious charges while on release
· 3) rate of post-warrant recidivism
· Recidivism rates
· Recidivism rate - readmission because of a violation to an institution  rate expressed in terms of the number of readmissions within a time period
· Rate considers technical violations and convictions for new offences
· Technical  commission of an act part of parole restrictions
· Success rates:
· Full parole  76.5%, most violations were technical
· Day parole  86.5% most violations were technical
· Statutory release  62.2% most violations technical but higher non-violent and violent offences than other paroles
· Depends on length of time of parole
· Short term (3 years)  readmitted was 2.8% violations, 2% new offence
· Long term (10 years)  72% completion, 10% new offence
· Mandatory supervision release  57% completion, 24% violations, 19% new offence
· 34% who completed statutory supervision were readmitted to federal institutions
· Violent offenders and parole
· 77.5%  completed
· 13.3% incarcerated for technical violation
· 9% indictable
· Conditional release and due process
· Prisoners argue about fairness of parole hearings
· Many discriminated against for factors not relevant to their crime 
· One commission mentioned: *Parole should be abolished because it violates the principle of proportionality, introduced uncertainty into sentencing and transferred decision making power of judges
Chapter 3 – Control philosophy
· Crime control philosophy and criminal justice policy
· No philosophy exclusively guides our criminal justice system  help guide policies
· Usually two or more are combined
· Ex. Use of rehab, justice and deterrence model for young offenders
· The justice model
· Essential factor is to punish offenders fairly and with justice through lengths of confinement proportionate to the gravity of the crimes  Focus on the crime
· Most serious crime = most serious punishment (proportionality)
· Justice model focuses on proportionality
· Personal circumstances are to be ignored  only the offenders criminal record is to be considered
· Done to ensure the offender does not suffer disproportion for social gain
· Ex. 5 years for parking violation  does not fit the crime
· Supports the use of alternative sanctions for punishments
· Community sentences, probation
· Preference for minor offences
· Guarantee of due process rights
· Every suspect receives protection to ensure no overextension of justice’s powers
· Innocent until proven guilty
· If someone admits they are guilty (factual guilty) they still need to be proven in a court (legal guilty)
· Only facts of the case are an issue in the justice model
· Any extra legal or due process violations (like certain evidence collection methods) are inconsistent with fundamental justice
· Operations of a justice model-based criminal justice system
· Main concern is to eliminate or control discretion of prosecutors, judges and parole boards
· Attainment of justice is blocked by discretion held by key agencies in criminal justice
· Solution  operation of justice system in a fair and equitable manner
· 1. Eliminate discretion
· 2. Enhance due process protections
· Role of police  most influential factors (they influence all other factors)
· Major, serious offenders are arrested
· Minor offenders recommended to alternative sanction programs 
· Prosecutors  prosecute on only basis of all charges laid
· Elimination/reduction of plea bargaining
· Reduce to strict guidelines  only used as a form of information for more serious crimes
· Judges  judicial discretion leads to discrimination in sentencing
· Favouring of a determinate sentencing approach  judges required to follow sentencing guidelines
· Reference the crime and the criminal record for the seriousness of crime then use of guidelines to sentence
· Justice model would favour a removal of discretion of the parole board for the length of sentences and rather impose shortened sentences to the cue of 15% except on serious offences (ex. First degree murder)
· Deterrence model
· Deterrence model assumes people participate in an action after carefully considering risks and benefits
· Punishment is to induce compliance and negate people from engaging in behaviour that violates the law
· Deterrence is the threat of legal punishment or fear of physical and material deprivation
· Objective phenomenon – potential offender acts because of fear of punishment
· Perceptual phenomenon – potential offender decides to not commit crime because of the perceived risk of punishment
· Punishment
· Certain, swift and severe
· Severity  set at a level to enable deterrent effect – too much costs for the gain
· Swift  Reduction in court delays, reduction in time of arrest and trial
· Some acts are more easily deterred than another
· Expressive (murder) vs. instrumental (bank robbery)
· Operations of a deterrence-based criminal justice system
· Introduction of policies to achieve greatest certainty of capture, swiftness of prosecution, conviction and severity of punishment
· Goal to prevent future crime
· Emphasis on protecting society and law-abiding citizens
· Less on individual rights (due process)
· More money spent on criminal justice agencies
· Hiring of more police, prosecutors, judges
· Building of more prisons and courts
· Grant more power to police  actualization of front line deterrence
· Less restrictive laws protecting individuals from search and seizure and due process
· Emphasis on factual guilty
· Assembly line justice  efficient punishment of offenders; arrest to conviction to punishment (as quickly as possible )
· Increase funding to community programs part of criminal detection and deterrence
· Plea bargaining  controlled to increase certainty and severity of punishment
· Less likely to receive bail  assumed guilty
· Judicial discretion  eliminated; mandatory minimums (uniformity and certainty of punishment)
· Longer sentences
· Parole  abolished
· More prisons built to handle amount of inmates and discourage potential criminals
· Selective incapacitation model
· Policies attempt to separate high-risk offenders from low-risk
· High risk are jailed for a long time
· Focus on the few individuals who commit the greatest number of crimes
· Chronic career offenders
· If chronic offenders are imprisoned for a long time the crime rate will be reduced
· Research that a handful of offenders are responsible for most of offences
· Focus on the dangerous in society
· Incapacitation of future crimes 
· Level of incarceration depends on the risk of the offender to commit more offences in the future
· Essentially, criminals are punished for crimes they do not commit
· Criticisms  criminal justice lacks the capacity to predict future crimes
· This approach would empower judges more  denial of parole for drug and violent offenders
· Dangerous offenders are incarcerated longer  two people could commit the same offence and one receive more time
· Operations of a selective incapacitation-based criminal justice system
· Act on the deterrence basis
· But if an offender is deemed dangerous  quick to incarcerate
· Can be attached to another model
· Police  arrest suspected offenders, conduct background checks and place in pretrial detention if deemed chronic offenders
· Plea bargaining eliminated
· Prosecutors given swift ability to prosecute chronic offenders
· Chronic offender sentenced to lengthy prison term
· Parole eliminated
· Rehabilitation model
· Focus that crime is a result of factors outside control of the individual
· Punishment is the wrong behaviour
· Individualized treatment to treat and eliminate criminal behaviour
· Attention placed on the offender than on the criminal act
· Sanctions attend to the needs of the offender instead of social harm and deterrence
· Indeterminate sentences  offenders will remain in prison to however long it takes to find an appropriate cure
· Discretionary  all courts and correctional agencies have power to choose type and length of sentence to individualize the punishment
· Operations of a rehabilitation-based criminal justice system
· Enhance discretionary powers
· Decisions to enhance the ability for the offender to return to society
· Introspection into the criminals life to solve issues
· Focus on correctional and sentencing stages of criminal justice
· Police  continue to arrest and lay charges
· Prosecutors  allowed to plea bargain as much as they wish
· Can reduce charges to as much would seem beneficial of the offender
· Use of pre-sentence report appropriate treatment
· Judicial discretion  consider pre-sentence report and sentence for the best interests of offender
· Indeterminate sentence to best fit needs of offender  would only serve minimum sentence
· Correctional system  treatment oriented, discover needs of offenders then proceed with appropriate treatment
· Parole  expanded to individualize treatment programs and discretion increased to release those whom served a minimum sentence
· Restorative justice
· An offender’s conscience (internalized norms) and significant others must be incorporated into deterrence and serve as potential sources of punishment
· Criminal behaviour can be reduced by decreasing the expected utility of criminal activity – ex. Not committing a crime because of the fear of shame from family
· Addresses the needs of all those involved
· Rehab of the offender
· Reparations to victim and community
· Promotion of the sense of responsibility of offender  harm done to victims and community
· Braithwaite
· Better to shame some than to punish them
· Two types of shaming:
· Reintegrative  evokes community disapproval first
· Proceeds to reintegrate offender back into community by changing the offender from their inherent character and self-recognition of a deviant to a law-abiding citizen
· Involves shaming with an ongoing respect of individual
· Victim and offender meet to understand the gravity and harm of the offence
· Disintegrative  stigmatizes and excludes individuals creating a class of outcasts
·   Criminal justice system is guilty of this
· Severe ties to society and increases criminal behaviour
· Labeled as evil and a criminal becomes the person’s master status trait
· Key to reintegrative shaming is to change the perceptions of the offender
· Instead of seeing that person as an offender to be punished  offender is one to be reintegrated through shaming
· Shaming  realization of harm to victim, community and society
· Effectiveness is based on the society around to which the shamin can take effect
· Family, community and society can help reprehend the crime and shame the person into not committing it again  ex. Japan
· Sanctions
· Represent interest of victim, public and community
· Sanctions are alternatives to incarceration  served in the community
· Purpose  make offender aware of moral wrong to make them committed and indicated it will not continue
· Types of shaming sanctions
· Public exposure  bring the community and other parties’ attention to the offence, offender and victim
· Belittle the crime and shame offender
· Debasement penalties  shaming through embarrassment or humiliation
· Offender accepts penalties that compels reflection on the feelings of the victim
· Apology penalties  offender writes an apology or makes a public statement about how wrong the offence was
· Results: reductions in recidivism, effective with low risk offenders
· Operations of a restorative justice-based criminal justice system
·  Focus of addressing a harm
· Alternative to traditional adversarial 
· Only certain crimes are to be considered for restorative justice  non serious property crimes and minor forms of violent offences
· Police officer or court worker suggests conference  trained facilitator will arrange a conference with offender and victim
· Voluntary involvement necessary to success
· Restorative measures are taken before sentencing; if rejected then sent to trial
· Four entry points for restorative justice:
· Police (pre-charge)
· Crown (post-charge and pre-conviction)
· Courts (post-conviction and pre-sentence)
· Corrections (post-sentence and pre-reintegration
· Restorative justice is integrated into the current criminal justice systems
· Acceptance of responsibility is essential to shaming process
· Includes recognition of community  victim and offender are invited to take part in shaming process
· Victim is able to have a voice and essentially humanize the criminal justice process
· By the end of conferences, a consensus about the best way to deal with the harm is decided
