Sept. 6/8 

Lecture 1: 
Conceptual and Historical Introduction to Persons and Property in Private law:
Private: health, business 

Legal Ordering:
Chapter One:
Of the Absolute Rights of Individuals;

The common law history:
· Not a lot of construction, was not neatly categorized in England in the 16th and 17th century
· Then Blackstone was introduced…

Blackstone: 
· Lawyer, judge and politician in the 18th century England
· He published the first volume of his famous commentaries in 1766 with 4 volumes:
· Rights of persons
· Rights of things (property)
· Of private wrongs (law obligations) 
· Of public wrongs (criminal law)
· SEE CHART IN NOTES (Blackstones Schema of Law)
· Persons are divided into either
· natural persons: “such as the God of nature formed us”
· artificial persons: “such as are created and devised by human laws for the purposes of society and government, which are all corporations or bodies politic”)
· Their rights are absolute as pertain to them as individuals and relative as pertain to them as members of society 
· Property is: “the third absolute right, inherent in every Englishman” and “consists in the free use, enjoyment and disposal of all his acquisitions without and control or diminution save only by the laws of the land.” 
· Rights are: liable to another subdivision, being either:
· First, those which concern and are annexed to the persons of men and are then called jura personarum, or the rights of persons; OR
· Secondly, such as a man may acquire over external objects, or things unconnected with his person, which are styled jura rerum, or the rights of things. 
· SEE CHART IN NOTES (Blackstones Legal Ordering)
· Struggled with the division of public and private
· You can be drunk and private, but once you become drunk and disorderly then you are infringing on the rights of the individual. 
· He felt the family was private 

Contribution of the Commentaries: 
· Was the leading work in development of English law
· The first methodical treatise on the common law suitable for a lay readership since the middle ages (organized from common law) were influential largely because they were in fact readable and met a need.
· Blackstone sought to make it seem rational, just and inevitable that things should be how they were 
· Idealistic construction of these commentaries 

Chapter 2
Limits of taxonomies: 
· Waddams (chp 2): maps or taxonomic schemes are metaphors that give intellectual order and thus desirable..
· However:
· Blackstones “map”: rights of persons, rights of things, private wrongs public wrongs  didn’t reflect mutually exclusive categories (overlaps)
· And did reflect his times... Including the preoccupation with creating and protecting space for the individual in relation to the state (and reinforcing the private sphere of the family). This was the time when feudalism was ending and with it absolute power of ‘the king’; emergence of the idea that land (and property) could be privately held by individuals, creation of a (pre) industrial marketplace
· Henry main: The movement of progressive societies has been from status to contract
· Trying to find what legal order would help it grow and expand

Preoccupations: 
· Liberty of persons: natural liberty from “the state of nature; a natural liberty of mankind (Englishman in particular)
· Private space: can do absolutely what you like in private but not in public or if it will affect the rights of others 
· A social contract: government as a way to create and maintain orger “rekatively” speaking 
· Private property: sole and despotic dominion that a man can claim and exercise over the “external things of this world” … the earth and all things therein “a gift from the creator`
· The laws of England are extremely watchful in ascertaining and protecting property rights 

Case Study: The Self Dispossessed: slavery and the law of persons and property
Dred Scottyv. Sandford, 60 U.S 393 (1856)

The question the court asks is: 
· “Can a negro, whose ancestors were imported into this country, and sold as slaves, become a member of the political community formed and brought into existence by the Constitution of the United States, and as such become entitled to all the rights, and privileges, and immunities, guaranteed by that instrument to the citizen?”

The answer given: 
· “We think they are not, and that they are not included, and were not intended to be included, under the word 'citizens' in the Constitution, and can therefore claim none of the rights and privileges”
· “They had no rights which the white man was bound to respect; and that the negro might justly and lawfully be reduced to slavery for his benefit. He was bought and sold, and treated as an ordinary article of merchandise and traffic, whenever a profit could be made by it. This opinion was at that time fixed and universal in the civilized portion of the white race.”

Notes on case: 
· A slave who sought his freedom under the Missouri Compromise 
· Synopsis of Rule of Law: slaves are not citizens under the united states constitution
· Scott was a slave living in the slave state of Missouri 
· His owner took him to Illinois and then to Minnesota, which were both free states under the Missouri Compromise 
· They returned to Missouri, and Scott was then sold to Sandford(defendant). Scott(Plaintiff) sued defendant (Sandford) for his freedom, claiming to be a citizen of Missouri based on having obtained freedom by domicile for a long period in a free state
· Issue: can a slave be considered a citizen and as such become entitled to all the rights, privileges and immunities granted to citizens under the United States Constitution 
· 1860 U.S. census, nearly 4 million slaves were held in a total population of just over 12 million in the 15 states in which slavery was legal.
· 4.8% held slaves, average number of slaves held by any single owner being 10.
· Slavery abolished after Civil War, 13th Amendment to Constitution, 1865

Sommersett`s case: 
· habeus corpus: ‘escaped slave recaptured and on placed on a hulk bound for Jamaica’. Was ‘the property’ of Charles Stuart, a customs officer from Boston. Brought him w/him to UK in 1769. Three English persons petitioned for his release. 
· Granville Sharp, was the real backer (abolitionist who used test litigation). Argument: while slavery permitted in ‘colonial laws’ not permitted by the common law of England and not recognized in any English legislation. Moreover, an affront to the liberty of Englishmen: not allowed to enslave oneself.” Stuart argued that the law of property was paramount. Sommersett was freed. Case stood for principle that a slave could not be removed from England against his will (not that slavery was illegal or that it was inoperative (ie manumitted) on arrival in England.
· Mansfield J: “The state of slavery is of such a nature, that it is incapable of being introduced on any reasons, moral or political; but only positive law, which preserves its force long after the reasons, occasion, and time itself from whence it was created, is erased from memory: it's so odious, that nothing can be suffered to support it, but positive law.”

Note: Sommersett’s case impact:

Ended the holding of slaves IN ENGLAND
Did not end British participation in the slave trade or slavery in other parts of the British Empire. 
· Not until 1807 did UK Parliament suppress the slave trade, outlawing the practice by British subjects 
Finally abolished by the Slavery Abolition Act 1833.

Insurance:
· Early modern period in Europe- insurance on the lives of persons was banned – associated with blasphemy, conspiracy and gambling (exception: capture by Barbery pirates to cover ransom and expenses- so insuring liberty NOT life
· In the UK, notion of insurable risk, created in insure the life of a person when there was financial dependency. 
· Ordonnance de la Marine, 1681: Article 10: insurance upon the life of persons other than slaves is forbidden
· Rationale variously explained as ``in law, slaves were not persons and by common usage were articles of trades or by legal fiction, regarded as `held for ransom`
· In late 1700’s “legal thinking evolved that slave ships could be insured against ‘the perils of the sea’...shipwreck, piracy and shipboard rebellion. “What was insured was the slaves status as goods in transit” 
· Death of slaves due to sickness or lack of water or death resulting from  voyages prolonged by poor winds (natural death) was not insurable (the excess – or so predictable not covered)
· Slaves skilled in rebellion – losses were subject to general average if over 10% – killed to preserve the ship and remaining ‘cargo value’.
· See Timothy Armstrong, “Slavery, Insurance and Sacrifice in the Black Atlantic” [online] at 170.

The Excess:
· “The insurer takes upon him the risk of the loss, capture, and death of slaves, or any other unavoidable accident to them: but natural death is always understood to be excepted: by natural death is meant, not only when it happens by disease or sickness, but also when the captive destroys himself through despair, which often happens: but when slaves are killed, or thrown into thrown into the sea in order to quell an insurrection on their part, then the insurers must answer.”


The Law of General Average:
· “Maritime emergencies sometimes require the jettison of goods. Where that occurs the owners of cargo and the ship itself have, from the earliest times, been treated as participants in a common adventure (joint stock company) and required to make a proportionate contribution to the loss. The Master in ordering jettison deliberately destroys the claimants good but he commits no wrong.”
· An insurable loss: if ‘necessary’ to jettison, then can be paid insurance; if not, loss borne/distributed across the owners of the cargo. Several legal concepts are engaged in the law of general average: contract, unjust enrichment, public policy 
· “...is in the public interest that owners of goods should sacrifice them in order to save the life and property of others.” [Waddams, Dimensions of Private Law]

Events in 1781:
· The Zong was one of a fleet of 85 slave ships operating out of Liverpool and co-owned by a former Lord Mayor (George Case) 
Insured: 
· Didn’t cover: excess or anticipated losses (death not covered)
· Did cover: losses, including those through perils of the sea and idea of salvage and general average 

The fateful voyage:
· Sailed from west Africa with 440 enslaved Africans on board, 60 died within 7 weeks of ``ravages on board`` (not insured)
· Captain missed Jamaica, went to Haiti adding weeks to the journey 112 instead of 60
· Rainfall scarce, no water supply 
· Others became ill

The decision:
· Captain ordered jettisoning of some of the slaves
· 133 who the crew thought were the least likely to survive 
· Chained and threw overboard: 55 nov 29, 42 on nov 30 and 26 on dec 1 (by which time 11 days of water available

Case: Greyson v Gilbert, 1783
Propaganda case 

· The owners attempted to claim the full value of the Africans/slaves from the insurers, as ‘general average sacrifice’. 
· No, the owners were not charged with murder!
· The insurers refused to honour the “£30 per African” loss the rate at which the Liverpool consortium had insured ‘the cargo”. The company sued.  
· Previous authority: Pearne v Lisle 1749 Amb 75, 27 ER 47: “slaves are mere items of property, like stock on a farm”.
· At Trial: 
· The owners were awarded damages in which the losses were allowed; 
· On Appeal by the underwriters: before Lord Mansfield and two other judges, 
· the trial judgment was overturned since the captain’s mistake could not be called a “Peril of the Sea”
· Returned on a technicality
· Was it in fact an emergency? How badly depleted were the water supplies? Additional slaves had been killed after a rainfall..
· Was the selection of ‘cargo’ random? It was the weaker slaves who were killed ‘before the more Healthy and Valuable’
· Was it a maritime or market emergency? As a result of poor navigation, was it a matter of the captain having ‘missed his market’ (and seeking to mitigate his losses)?

Aftermath of Gregson
· The Zong case was observed by Granville Sharp, a prominent slavery abolitionist. He ordered a transcript and widely publicized the case. It ignited anti-slavery sentiment.
· Sharp “viewed the case as a grotesque affront to the principle of English liberty, demonstrating the corruption of the British legal system by commercial interest.” (See Rupprecht, esp. 13-15; and see generally: 2007: 3 Journal of Legal History (entire issue devoted to this case)

Abolition:
· 1853 slavery was abolished 

Conclusion: 

· So, was slavery an aberration, a ‘wild moral failing’ by some people in power or something else?
· What was the role of law in this?
· Why was the law as it was?
· Why did it change
· Blackstone: natural liberty of ‘every Englishman?)
· Kant: a person cannot be property and so cannot be a thing that can be owned.
· Locke: a man cannot enslave himself to anyone; he cannot take his own life and give another power over it. To be a person is precisely not to be property. A person is a ‘self-proprietor’
· Law deeply implicated – made slavery ‘function’ in terms of legal ideas of risk, profit, tenure, transfer
· Insurance law principles but were not neutral – encodes/accepts values and ‘moral norms’ 
· Law mobilized to support interests of those in power (cp language in Dred Scott) and market interests
· Law created ‘commodity forms’ (transformed a person into property relations)
· Markets: 
· slave trade brought economic prosperity and growth to Liverpool; key to the “slave-sugar triangle”
· History:
· Expansion of the market economy and trade with ‘discovery’ of the New World: 
· severe labour shortages had to be filled for plantations to be productive in US and rest of Americas (and other colonies of other colonial powers)
· Early precursor to globalization
· A national ‘narrative’ (what story is constructed and told? What ‘excessive memories’…
· 






































Lecture 2:
Legal Constructs of persons and property:

Henry Maine:

· “the movement of progressive societies has been a movement from status to contract”
· Henry Maine, 1861
· “The market economy, based on contractual obligations of the market which did not depend on social or customary relationships. “ 
· Movement from family based to market based economy 
· Over time, a gradual dissolution of family dependency (based in feudalism) and growth of individual obligation… “The Individual is substituted (as the ‘unit of which civil laws take account’) for the Family.”
· The tie between ‘man and man’ which has replaced family reciprocity is Contract; a phase of social order “in which all these relations are based on the free agreement of Individuals.

The Social Contract:

· Hobbes and Locke: “civil society is best regarded as a social contract between citizens and the sovereign to hand over to the State the right of each person to use force against the next person, in exchange for the guarantee of peace and security. 
· Blackstone: the principal aim of society is to protect individuals in the enjoyment of the absolute rights (to personal security, personal liberty and right to property. [Davis, 31]
· “the political and legal character who emerges within this new conception of social relations is quintessentially an individual whose life is self-governed, not governed by others. He is a proprietor in that the acquisition and secure control of property is the raison d’etre of the new contractual society
· He is also a self-owner who exercises absolute control over his person and his property… a possessive individual.
· Thoughts on the possessive individual: 
· “Since the freedom and hence the humanity of the individual depend on his freedom to enter into self-interested relations with other individuals and since his ability to enter into such relations depends on his having exclusive control of (rights in) his own person and capacities... The individual is essentially the proprietor of his own person and capacities.”
· C. B. MacPherson, The Political Theory of Possessive Individualism: From Hobbes to Locke (Oxford: Clarendon, 1964) cited in Davies

Blackstone:
· Davies and Naffine (25): Blackstone declared that the individual possessed a number of absolute rights  ‘which appertain to every Englishman’ and which the law must preserve:
1. The right to personal security
2. The right to personal liberty
3. The right of property “sole and despotic dominium’
· “Blackstone described and endorsed the new market society in which the basic unit was the individual and relations between individuals were defined as those of exchange, and basically, the exchange of property”

Law, Persons and Ideology:

· “The concept of the ‘legal person’ is the foundation of all legal ideology… allows legal doctrine to spin complex webs of interpretation of social relations by defining persons… Legal doctrine has struggled … to define  individuality and humanity and the relations between collective and individual life… and it has done so in a way that reflects the interests and concerns of those with power to control legal institutions…” - Roger Cotterrell, The Sociology of Law
· Things arnt they way they are because they are they way they are, they are bc someone wanted them they way they are or they change bc someone else wants to challenge that vision

The Legal Person:

Why does it matter?
· Davies and Naffine (20): the most fundamental unit of law, the only other category into which all legal matter must be placed … modern law insists on the distinctiveness and separation of the categories of person and property…. As a rule that which is a person cannot be property and that which is property cannot be a person.
· Either person or property 
· **with last weeks examples of slavery and the debate of whether negro slaves are considered persons or property
· Davies and Naffine (20): “to be visible in law and thus to have legal standing, to attract legal rights and to assume legal obligations, one must be a legal person…. If not, can be seen as a form of property 
· Animals
· Women (historically)
· Slaves…
· “to be a legal person is also to be recognized as an active participant in the polis
· the former denial of legal personhood to slaves was more than just a matter of legal standing, it involved considerations of the fundamental legal and political concept of membership within liberal society and the scope of understanding of civil rights and liberties.

Legal person defined:
Kelsen:
· Kelsen: “the unity of a complex of legal obligations and rights…. The physical person is the quantified unity of legal norms that obligate or authorize [that human]… not a natural reality but a social construction – created … by law – a juristic person
· Davies: “legal personality comprises the variable legal rights and duties that are or can be exercised within …. legal relations.

· The legal person is a creation of the law and the legal rights possessed … depend on specific legal purposes that vary according to the particular legal concerns of the parties and their circumstances
· Tur (22): the law will ascribe different clusters of rights and duties… so a cluster concept where in different circumstances different clusters of rights/duties are present

· Salmond: “a person is any being whom the law regards as capable of rights and duties. Any being so capable is a person whether a human being or not and no being that is not so capable is a person, even though he be a man”
· Capacity as a key concept (as seen by law – created by/reflecting power/interests/priorities
· Dependent on different factors (and how construed/perceived): age, race, gender, mental ability

Mullick V Mullicl 1925
IDOLS= Gods
· Mutty Lal Mullick established and endowed idols as household gods together with a defined stone; he was the custodian (shebait);
· After Mullick died, his window became custodian (further endowed the idol a lac of rupees);
· After death, guardianship passed to their adopted son, jadulal then to his sons; judulal had built a house of worship for the idols (or gods)
· Lack of rupees: a million rupees – 10,000 sterling.
· They were wealthy
· Legal issue:
· One son wanted to move the idol from the house of worship to his own home
· The question: what were the interests of the idols and in particular; their female worshippers?
· The result: the son (current custodian) could not unilateral move the idols; remitted to a trial where the judges would hear from the gods and from the female worshippers 
· The idol doesn’t have a mind or will… therefore it went to trial 
· Legal reasoning:
· A Hindu idol is recognized as a ‘juristic entity’ with the power of suing and being sued
· It’s interests are attended to by the person who has the deity in his charge and in in law its manager
· Certainly not a mere moveable chattel
· Must respect the will of the idol about location and how it wishes to conduct its worship
Case: Ram Janikee deities v Bihar 1999

· A land taxation and appropriate case in India
· Two separate deeds of dedication (1950) to Ram Janki Ji and Thakur Raja (Appellants 1 and 2); given 80 acres of land and ‘put in possession through the shebaits’
· Legal question (30): is a deity consecrated…. having a visible image and residing in its abode, a juridicial person?
· Para 11
· The answer:
· Reflect: what world view (or ‘normal’ is visible in the reasoning of the judges in this case?


History of the legal person:
Ancient Greece:
· The earliest traceable meaning of persona, is a “mask, such as greek and roman actors reportedly wore on stage.. to mark the character being played 
· A role player
· The role played by a man in life 
· A man clad in condition (personage)
· A being capable of sustaining legal rights and duties
· A sense of a sovereign, reflective subject 

Rome:
· Institutes of Justinian: elaboration of the concept of the concept of person as a legal category, distinguished from other legal categories such as property.
· Roman law: public law and private law (persons, property, obligations, succession and family relations 

Private law in Rome:
· Three divisions
· The law of persons: a catalogue of ‘classes of person capable of being affected by Roman law’;
· The law of things: rights or duties of persons
· The law of actions: legal processes that applied to seek remedies for infringements
· Term “person” meant ‘natural person’, however not all natural persons had rights and duties (slaves) and not all who did had the same scope (paterfamilias v women). Artificial entities could have rights.

· “the head, the sum of rights, duties and powers vested in a person by reason of their status”
· Most capacity: freeborn Roman citizen of full age and sound mind (right to vote, stand for office, connubium (contract a valid marriage conferring potestas or power over children) and commercium (right to participate in civil economy)
· Top of the heap: paterfamilias (owned property of the family and controlled its members) as an extension of his status (personhood)
· Bottom of the heap: in potestas (a form of property)

Medieval England

· Feudalism: close relation between personal status and property: the ‘estates of men’ (noble, villean); rights and duties tied to ‘estate’ “men are not, nor were they thought to be free to do what they chose”.
· Marriage: ‘the most pervasive aspect of this English law of persons (Baker):  because of its effect on the legal capcities of married women (dissolved) and inheritance of property predicated on relationships brought about by marriage” 

Property as a Legal Concept:
Connecting persons and property:

1. Persons and property are mutually constituting 
· Emergence of the legal person after the Enlightenment-Modern law (the new individual) accompanied by the emergence of a new property:
· Atiyah: “the rise of the concept of the free individual was accompanied by the rise in the concept of absolute and freely-held property” (Casebook, at 21)
· Davies: “the rise of the … property and the rise of the possessive individual were parallel movements.”
· Part of the movement from status to contract (Maine)
Useful stuff on p21
Storyline Point 1:
Legal persons and Property are mutually constituting; just as ‘law’ creates the legal person, it also creates property; property is about connections between persons; law is the mechanism which connects persons to property. 
It is necessary to be recognized as a legal person to be able to be recognized as a property holder. 
[bookmark: _GoBack]
Legal Identity and property 2:
· DeSoto at 286: the relevance of property rights goes beyond their role as economic assets. Secure and accessible property rights provide a sense of identity, dignity and belonging. They create reliable ties of rights and obligations within a community and a system of mutual recognition of rights and responsibilities beyond it. For many poor individuals and communities, land is more than the total of used plots; it is the expression of a way of life.

Property a legal creation:
· Bentham: “property and law are born together, and die together. Before laws were made, there was no property; take away laws and property ceases”. (Davies; Ziff later)
· Property is a construct, born and bred under law
· What it is and who can own it are a ‘fluctuating class’
· Meaning:
· Is property ‘your stuff’? Your things? 
· When does it matter? 
· ….when someone wants to take or buy your stuff?.... You object on what basis? You agree…. On what basis?
· Davies 32; “property is not a thing but a right which a person has to a thing… a relationship between persons with respect to things….
· Davies 32: not necessarily physical things, doesn’t depend on possession and nearly always stops short of absolute rights…
· Ownership:
· ‘proprietas’ or ownership, fr. “To own, proper”
· Honoré’s elements of ownership: 
· The right to possess, the right to use, the right to manage, the right to income of the thing, the right to the capital, the right to security, the rights or incidents of transmissibility, the absence of term, the duty to prevent harm, liability to execution and the incident of residuarity.
Emergence of modern (legal) concepts of property:
· Emergence of the legal person after the Enlightenment-Modern law (the new individual) accompanied by the emergence of a new property:
· Atiyah: “the rise of the concept of the free individual was accompanied by the rise in the concept of absolute and freely-held property” (Casebook, at 21)
· Davies: “the rise of the … property and the rise of the possessive individual were parallel movements.” (21)
· Part of the movement from status to contract (Maine)
· Davies: “between C13 and C15, some major social, legal, economic and political movements took place, which changed the formal and symbolic relationship between persons and property” (Casebook, at 21)
· “Relationship to land (and therefore personal identity) was gradually freed from the suits and services which defined feudalism”
· “thus land was separated from the person, and the person was separated from land, opening the way for land ownership and an altogether more extensive notion of property” (Davies at 21).

Connections 2:
Persons possessing property:
· “property is the sole and despotic dominion which one man claims and exercises over the external things of the world, in total exclusion of the right of any other individual in the universe.” Blackstone (Davies at 22)
· Notions of exclusion, individual sovereignty, immediate relationship to external things, the limiting of objects and assured individual identity in the figure of one man.”
Private sovereignty:
· Davies at 22: “the idea of property as private sovereignty… is reflected in the symbolism of the person as distinct, bounded and self-determining… the right to (private property) is seen to ensure the security of the individual against potential excesses of the state and allows each individual to control his destiny and to engage in public life on an equal footing with others…. “
· Also engages the notion of property as power over things and power over people 
The possessive individual:
· “Since the freedom and hence the humanity of the individual depend on his freedom to enter into self-interested relations with other individuals and since his ability to enter into such relations depends on his having exclusive control of (rights in) his own person and capacities... The individual is essentially the proprietor of his own person and capacities.”
· C. B. MacPherson, The Political Theory of Possessive Individualism: From Hobbes to Locke (Oxford: Clarendon, 1964) cited in Davies
Who possessed who and what??
· Davies: Family did not disappear with the ‘progress’ to ‘contract’ as the base for civil obligation and law.
· With the emergence of market/public sphere,  there was  reconceptualization as family/private sphere  (indeed a ‘privatization’)
· Rooted in gender and age associations: 
· Men to the public sphere of work/market/paid; 
· Women to private sphere of domesticity/unpaid labour/under authority of ‘male head of household’
· Children to the private sphere (and authority of the father)
· Affirmation of a “private sphere” free from state (and legal) intervention


CASE STUDY:
Provision in a contract: 1911
· “said property is hereby restricted to the use and occupancy for the term of (50 years) as a condition precedent to the sale of the same, that hereafter no part of said property or any shall be…  occupied by any person not of the Caucasian race, it being intended hereby to restrict the use of said property for said period of time against the occupancy as owners or tenants of any portion of said property for resident or other purpose by people of the Negro or Mongolian Race.” 
· What does this say in plain English?
· To whom did it apply?
· What did it exist?
· Anything wrong with it?
· And reasons to uphold it?

Shelly V Kramer:
· Upheld the covenant and would have divested Shelley of title… 
· Because it was a private agreement, not subject to the Constitution and not involving the state
· Did not consider that the courts were being asked to uphold segregationist policies 
· Ignored the social context or pattern of these covenants 

Was this common?
· The practice of using racial covenants became so socially acceptable that in “1937 a leading magazine of nationwide circulation awarded 10 communities a ‘shield of honor’ for an umbrella of restrictions against the ‘wrong kind of people’.1 The practice was so widespread that by 1940, 80% of property in Chicago and Los Angeles carried restrictive covenants barring black families.
· See http://www.bostonfairhousing.org/timeline/1920s1948-Restrictive-Covenants.html 
· See also: http://wbhsi.net/~wendyplotkin/DeedsWeb/index.html  
· Evolved as a reaction to the Great Migration of Southern blacks and in response to the 1917 Court ruling (see Buchanan v. Warley) which declared municipally mandated racial zoning (by gvts) unconstitutional but left the door open for private agreements to continue to perpetuate residential segregation. 

Making the links:
· What about this situation links back to our discussion about persons and property so far?
· For example:
· Was Mr Shelley a possessive individual?
· If not, why not?
· How do property and personhood interconnect?
· Shellys claim:
· Constitution 14th Amendment: “Petitioners urge that they have been denied the equal protection of the laws, deprived of property without due process of law, and have been denied privileges and immunities of citizens of the United States. (equal protection of the law;’ privileges and immunities of citizens)
· Civil Rights Act, 1866 'All citizens of the United States shall have the same right, in every State and Territory, as is enjoyed by white citizens thereof to inherit, purchase, lease, sell, hold, and convey real and personal property.'

Supreme Court:
· Considered there was a clear conflict between the covenant and values/provisions of the Constitution and Civil Rights Act
· Recognized other litigation had involved local ordinances and that the covenants affected both  white sellers and black buyers!)
· Stated the issue: this involved contracts for private property; was there ‘state involvement’, necessary to bring the Constitution into bearing?
State action:
· “We conclude, therefore, that the restrictive agreements standing alone cannot be regarded as a violation of any rights guaranteed to petitioners by the Fourteenth Amendment.”
· However… “the purposes of the agreements can only be secured by judicial enforcement by state courts… “ 
· does then, judicial enforcement of private agreements amount to state action?
Context:
· Framers of the 14th Amendment intended to achieve freedom from discrimination in the enjoyment of property rights. [35]
· Irrelevant that would apply in reverse (if Blacks didn’t want to sell to whites: “equal protection is not achieved through indiscriminate imposition of inequalities” [36]
· “The historical context in which the Fourteenth Amendment became a part of the Constitution should not be forgotten. Whatever else the framers sought to achieve, it is clear that the matter of primary concern was the establishment of equality in the enjoyment of basic civil and political rights and the preservation of those rights from discriminatory action on the part of the States based on considerations of race or color.” [36]
Ruled:
· Judicial enforcement was ‘state action’: petitioners were willing purchasers of properties; owners of the properties were willing sellers; and contracts of sale were accordingly consummated. 
· But for the active intervention of the state courts, supported by the full panoply of state power, petitioners would have been free to occupy the properties in question without restraint. 
· Refused to enforce them… 
· Effect?
IN CANADA:
· "The lands...shall never be sold, assigned, transferred, leased, rented...to...any person of the Jewish, Hebrew, Semitic, Negro or coloured race or blood, it being the intention and purpose...to restrict the ownership...and enjoyment...to persons of the white or Caucasian race not excluded by this clause.“
· How might a court in Canada get around that in 1951 (assuming they wanted to?)
· No 14th amendment, no human rights code (or race relation act)….
· And in Noble Woolf v Alley trial and CA had upheld the covenants

Noblewolf v Alley 1951

· Facts?
· Legal Issue?
· Courts below (1949)
· The earlier decision in Drummond Wren, 1945
· Trial judge had struck down a similar covenant as contrary to public policy and nascent international law principle of equality ; the law must evolve.
· http://faculty.law.ubc.ca/harris/documents/property/Re%20Drummond%20Wren.pdf 
· Was that case correct or not? Should it be followed?

The rule in Tulk V Moxhay:
· “a landmark English case that decided that in certain cases a restrictive covenant can "run with the land" (i.e. a future owner will be subject to the restriction) in equity.” (Wikipedia)
· Running with the land: the covenant must satisfy certain requirements:
· It must "touch and concern" the land.
· The original parties must have intended that the burden run.
· The party to be burdened must have had notice of the covenant.
· The party to be burdened must hold or acquire the same interest in the property that the original promissor held
What are the arguments?
1. Run with the land?
2. Not run with the land

Reasoning and Ruiling:

· Point 1: How does the race of an owner ‘concern the land’? 
· Point 2: What was the intention and was it clear enough? Can we ever know with the certainty required by the clause, what the owner (purchasers) race is?
· The slightest degree of Jewish blood?
· Is it clear what degree would be the threshold from the wording? A way to determine this?

· First of all, tell me what you remember from Laws 1000 about the case of Christie v York Corporation, 1940 (in today’s readings at 43)
· Quebec Licence Act: “provides that a restaurant can’t refuse without reasonable cause to give food to travellers”
· Covered the situation or not?
· Principle of Quebec law: complete freedom of commerce: any merchant is free to deal as he may choose with a member of the public?
· Meaning?
· Habs fan; black man, refused a drink
· SCC said ‘no problem’ 
· Chinese cafés were building blocks in the Canadian mosaic. “One of the things I found, especially in the middle part of the 20th century, was that these restaurants were gathering places or community centres, before a lot of formal community centres were put up,” Cho says.
· “We like to talk a lot about race and discrimination and the issues of multiculturalism in Canada, but it seems to me that the restaurants are a beautiful example of where people participated in very genuine exchanges of culture.”
· http://www.uglychinesecanadian.com/?p=2706 



Saskatchewan, 1912
· An Act Respecting the Employment of White Female Labour, 1912
· 1. No person shall employ in any capacity any white woman or girl or permit any white woman or girl to reside or lodge in or to work in or, save as a bonâ fide customer in a public apartment thereof only, to frequent any restaurant, laundry or other place of business or amusement owned, kept or managed by any Chinaman.

The Case:
· Quong Wing 
· Born in China
· Naturalized British subject (a Canadian citizen)
· Ran a restaurant in Moose Jaw (CER Restaurant) 
· Employed two white women as waitresses in 1912
· (both of whom testified that they weren’t sure if he was Chinese as they had only heard him speak English)

Reasoning in Supreme Court:
· Justice Fitzgerald:
·  legislation merely regulates places of business owned by Chinese, independent of nationality 
· in the interest of the morals of women and girls in Saskatchewan… just like other legislation setting out hours of work meant safeguard health and moral well being of Canadian workers…. Similar to taverns having to close at a specified time….
· Not an equality issue because ‘the Chinaman can employ other (non-white, non-female) employees

· Justice Davies:  
· nothing to do with the policy or justice of the Act; just the power of the provincial legislature… 
· Legislature has the power to address ‘property and civil rights’ so even if its “harsh” to Chinamen, naturalized or not, it’s within their power and is valid. 
· The purpose isn’t to deprive the Chinese of rights but simply to regulate commerce…

For the other side…
· Justice Idlington (in dissent): 
· statute is really designed to restrict the rights of Chinese; he is naturalized and is thus, a citizen (British subject); 
· We wouldn’t uphold a statute creating a system of slavery ; but this legislation follows the same mindset that begot and maintained slavery… 
· we want immigrants to colonize our ‘waste lands and to build our population – can’t treat them like this!
· He read the statute as not applying to Quong Wing

A Woman and a Movie Ticket:
· Nov 8, 1946: went to see the movies in New Glasgow, NS
· Sat downstairs (and why not?)
· Arrested, in jail overnight, fined for not paying the right amount of tax (paid 1cent less than if paid for downstairs ticket)
· Say, what?
An Apology April 2010
· On the advice of the Executive Council, the lieutenant governor has exercised the Royal Prerogative of Mercy to grant a Free Pardon. 
"This closes an erroneous chapter in the history of this province and allows a new one to begin,
· http://gov.ns.ca/news/smr/2010-04-15-pardon.asp 
· (and see certificate and audio)

Themes:
· Legal Persons – defined, contextualized as a legal construct
· Legal Property – defined, contexualized as a legal construct
· Property and Persons connected: the possessive individual
· Persons possessing themselves
· Persons possessing property
· Persons secure in their property and able to exchange their property
Law and Social Change:
· Waddams (43):  Taxonomies as metaphors (to describe the past) or as ideals (to be sought) or as schemas (firm principles anchored in the past)
· While intellectual order in law is desirable (indeed useful), “law is an actual social phenomenon that cannot be (re)constructed in a professor’s study or a judges chambers…. 
· The question: what guides legal decision-making?
Principles?
· Principles? Yes but…. 
· Can be stated at many levels; 
· can be ambiguous, incoherent, insufficiently developed or even absent (45); 
· taken to mean “a reason in support of a legal conclusion that the writer considers satisfactory, persuasive, legitimate…. But what of ‘illegitimate principles” (slavery, racially restrictive contracts?)
· Change!
· See examples of Dr Lushington (46)
Policy?:
· Public policy (and social change); judges’ perceptions of the public interest?
· Yes, but it also changes (46) “the winds of change blows upon public policy”

Principle, policy and Utility:
“Complementary strands in a single rope”
· Waddams argument: not separate but always operate together along with a judge’s sense of what is practical and useful
· “where a new legal problem presents itself for decision is has not been possible to consider what would be a just rule… without to some extent considering the consequences in other case.
· See 46.






