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Employment

There Is Employment Agency and Contracting
Sometimes Ie Commission Sales Hard to Determine

Employment
Certain Tests Apply to Determine If Employment
Control
If Told What and How to Do It. Ie He Works for You - a Contractor Works for Himself and Just Does a Service for You


Organization
Now Used More as a Test
Subject to Your Control
Works at Your Place of Business or You Control the Hours, Uses Your Machines,
Employment Contract
Benefits, Source Deductions

Emp Can Also Be Your Agent

Affects Liability If You Are an Emp or Contractor

Master and Servant
It Is a Contract.
Employer must Provide Safe Worksite and Conditions, must Compensate for Reasonable Expenses, must Pay and Direct Employee
Employee must Possess Skill Claimed and Exercise Reasonably and Competently
Honest
Put in Required Hours
Act in Best Interests of Employer Ie No Side Deals That Conflict
Can Be Restrictive Covenants Ie Secrets Competition
If Employment for Specific Term over One Year must Be in Writing

Termination
By Agreement
Reasonable Notice Subject to K or Legislation
Or Pay in Lieu
Fire for Cause
Ie Theft, Absenteeism Disobedience, Incompetence Etc
Employer Can Fire for No Reason Subject to Human Rights If Sufficient Notice
Problem- What Is Suff Notice
Depends on Many Factors, Length of Service, Type of Job, Hired Away from Another
Also Minimum Statutory Requirements and Collective Agreements and Employment Contract Can Set out or Affect.

Wrongful Dismissal
Really Active in 1980's
If Not Valid Cause or Reasonable Notice Can Sue
Constructive Dismissal Ie Job Changes Substantially Without
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Employee Consent Can Operate as Dismissal Ie Downgrade or Shelve Someone.

If Wrongful Dismissal Damages Are Reasonable Notice (Ie Pay for Same) and Sometimes Mental Suffering or Damage to Reputation

Is a Duty to Mitigate Damages Ie Find Other Work- Affects Damage Amount.

Main Concern Is Leaving Proper Paper Trail to Fire Someone Ie Make Sure You Document Deficiencies, Explain and Instruct Employee.
Problem Is If You Want to Get Rid of Someone Bad Enough and Go Through the Ropes it Is Hard for Them to Recover Damages.

Vicarious Liability
We Touched upon this
Where Employer Is Liable for Employee Acts in Course of Employment.
Must Be
1. Employer Employee Relationship and
2. Damages must Have Occurred in Course of Employment


Employment Legislation
Usually Prov

Minimum Wage
Set by Law

Hours of Work
Also Set by Law
Overtime Premiums. Holidays Etc.

Termination Notice Periods
In Ont See Employment Standards Act

Child Labour Laws


Discrimination
Charter of Rights
Human Rights Codes Etc.

Workmans Compensation
Replaces Employee Right to Sue for Job Related Injuries.
Covers Most Employees
Funded by Employer Levy (Supposedly)
(May Conflict with Charter of Rights0

Health and Safety
Regulates Everything from Excavations to Materials Handling
Strong Inspection and Enforcement Provisions Ie Can Go to Jail for Breach
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Uic
Based on Employment for Specified Period
Also Now Changing re Quitting
Funded by Employer and Employee Deductions

Note for Employers These Deductions like Wc, Cpp and Tax Are Trust Monies and You Can Be Personally Liable Even Directors of Company



Collective Agreements

25% Now Unionized (More than in Us)
Based Simply on Power in Numbers
Historically Has Been Bloody and Is Now Regulated Federally and Provincially


Process Is
Certification
Ie Organization Gets Recognized as Bargaining Unit.
Apply to Lab Relations Bd with Certain Number of Workers Signed up
Can Also Be Voluntary Employer Recognition

Certification Gives Exclusive Authority to the Bargaining Unit to Act on Behalf of Members- Always Someone Who Objects but Is Forced to Be Covered

Object of Legislation Is to Make Process Orderly
Many Prohibitions or Unfair Labour Practices.

Ie Threats, Barring Joining,
Also Once Certification in Place Various Restrictions and Employers must Be Very Careful

Bargaining

Collective Agreement
Once Certified the Bargaining, Strike, Lockout Whatever Happens and a Contract Called a Collective Agreement
Bargaining must Be in Good Faith Which Generally Means Willingness to Negotiate Honestly
Ie Reasonable Effort

Once Negotiated the Deal Goes to the Members to Approve or Ratify

If Agreement Not Reached Can Be Conciliation or Mediation.

Terms
Must Be at Least One Year
Differences in Interpretation Are to Be Arbitrated Ie Independent Tp Interprets
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Strikes and Lockouts Illegal If Contract in Force

Other Terms
Union Check Offie Employer Deducts and Remits Dues
Closed Shop
Ie You must Belong


Picketing
Limited by Legislation
Only If Strike or Lockout Is Legal
No Violence Breaches Can Be Enforced by Injunction or Damages
No Legal Obligation to Honour Picket Line

Ont Now Does Allow Replacement Workers Ie Scabs

Essential Services
Problems Politically in What Should Be Covered but in a Nutshell Right to Strike Is Replaced by Binding Arbitration Ie Third Party Imposes F
'Fair Contract'
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Sole proprietor and partnership
 
Forms of Business Organization
 
Whether you are a one person operation or have 5,000 employees, you will need to choose your form of business organization. Those of you who are self-employed or contractors have a choice of sole proprietorship, partnerships or corporations. Each has different benefits and disadvantages.
Sole Proprietorship
·        Simplest form
•        Owned by one person who gets all profits and is responsible for all debts
•        A SP can be quite large or may be as small as a part-time business
•        The owner is subject to unlimited personal liability
•        This means if the business fails, the owner is personally liable for all debts
•        This liability is not restricted to the assets of the business
•        Given the high rate of failure of new businesses, a sole proprietorship can be very risky
•        You must register your business name and must meet any local licensing requirements where you operate
•        Many trades and professions have specific licensing requirements
•        Advantages: fast and cheap, can be tax benefits, i.e.: use of loss from SP to lower other income tax liability, can be converted to corporation later
•        Disadvantages: unlimited personal liability, lack of prestige, can be problems with passing business onto children, and you must design your own hierarchy
Partnerships
·        Very old form of business
•        Composed of two or more people carrying on a business activity
•        Not simple joint ownership of property
•        Not clubs or social groups
•        Each province has a partnership act
•        Partnerships generally arise by agreement
•        Co-ownership can arise from various means such as inheritance
•        A partner is an agent of the business and can generally bind the partnership to obligations with others
•        Normally all partners will be liable for this obligation even though it may not have been authorized by other partners (joint and several liability)
•        Generally need to be dissolved under the act and require a business element
•        Danger in allowing employees of a partnership to hold themselves out as partners or agents as the owners of the partnership would be bound by their agreements
•        Even if the employee or partner enters into contracts he is not authorized to, it will bind the partnership as long as the other party has a reasonable belief that that person has authority to bind the business
•        Often called a firm
•        Partnership can be traded by agreement (written is best) or verbal
•        Partnership can also be accidentally created – if two people engage in a business together even though they may not intend to be partners, they will still be considered a partnership if it appears that way to a third party
•        Partners, therefore, can be liable for contracts and torts entered into or committed by another partner or an employee
•        New partners are generally not liable for debts incurred before they became a partner
•        Retiring partners are still liable for debts incurred while a partner and may be liable for future debts unless proper notice is given to all people he dealt with and to the public at large
Rights and Duties of Partners
·        Usually set out in partnership agreement
•        This need not be written but if not, rights and obligations are set out in the partnership act which states: all assets brought in and acquired are partnership property – this includes assets that may be owned in a single partner’s name
Partnership Act
·        People sharing in capital profits and losses
•        Each partner shall be indemnified for liabilities incurred in the course of business
•        Cash advances to the partnership bear 5% interest after ascertainment of the profit
•        All partners have equal voice in management
•        No partner may be entitled to remuneration for acting in the partnership business
•        New partners require consent of all old partners
•        Ordinary partnership decisions made by majority but any change in the nature of the partnership requires consent of all parties
•        Books must be kept at the place of business
•        All partners have access
•        Unless an agreement to the contrary, a partner may not be expelled, the only way to get rid of them is to dissolve the partnership
•        Partnership is a contract of utmost good faith and all parties must act in the best interest of the partnership, therefore, partners may not compete with their partnership, and must disclose any conflicts
•        If a partner assigns his share to another, that person does not become a partner, will only receive the share of profits
 
Dissolution of Partnership
May be set out in Partnership agmt or it may be for a fixed term in which case it automatically dissolves at end of term. The same thing applies if set up for a particular project, it will automatically dissolve at completion of project.
If no fixed term it may be dissolved by one partner giving notice
Most Partnerships will dissolve on death or if for an unlawful purpose
If a partner becomes insane or incapable it can be dissolved by application to the court or if a partners conduct hurts the business or a partner continually breaches partnership obligations
It can be dissolved if the court feels  it would be just and equitable or if it carries on with a continuing loss
On dissolution all debts must be paid first, any capital contributed is recovered and  and anything left divided among partners according to their interest. If no written agreement all share equally, If there is a written agreement partners can have unequal shares. If a partner is insolvent other partners are responsible in proportion to their capital contribution to the firm
At this time all clients must be advised as must the public. Usually done by letters to the clients and a notice in the official gazette of the prov.  Retiring partners may still be subject to restrictions on carrying on a similar business for some time period or in some particular geographic area.
 
LIMITED PARTNERSHIP
This is a hybrid situation. Not usual for small business but often used for real estate ventures, movies, mining etc.
Rules vary by province generally there must be at least one partner with unlimited personal liability and others liability will be limited to the amount of their investment. These limited partners have no say in management or  they lose the protection. They cannot transact business and their names may not be part of partnership name and limited partners may not withdraw capital until proje3ct completed.
These partnerships must be registered with the province and there are specific rules designed to help creditors or claimants against the partnership to determine partnership details
This form is sometimes used for real estate ventures etc run by unsavoury people and many people have lost money investing in them
Limited Liability partnerships
 
Usually used by professionals ie Dr lawyer. The effect here is a client may only claim against the partner he dealt with, not the other partners.
 
Partnerships and sole proprietorships operating under a name other than the owners must file a declaration with the province to be deemed to be in existence. Limited partners who fail to file may find themselves to have unlimited liability  Failure to file can also bar you from bringing a legal action
 
JOINT VENTURES
Two or more business get together for a project (often a corp will be set up for that particular purpose)
There are great similarities with partnerships and joint ventures and sometimes the courts will declare a joint venture a partnership
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agency
 
Agency

Agency is very commonly used by businesses. It is a relationship where one party (the principal) usually the business appoints another person (the agent) to act on their behalf for purposes such as contracts. Obviously a corporation which is a legal but not a natural person must conduct business through and agent. If done properly the agent is not liable for the contract she negotiated for the principal. The principal and the third party are liable.
It is essential that people know if you are acting as agent and not personally

(Note a real estate or life insurance agent is not an agent in the legal sense)

Creation
It may arise by agreement. It is important to do this in writing so limits and obligations are clear. It is however legal to have a verbal agency relationship.

It can be created by conduct (sometimes called agency by estoppel) for example if a principals conduct would lead a reasonable person to believe you were his agent you would be treated that way.


Agency is another relationship of utmost good faith, You must act in your principals interest not your own. It is usually a paid relationship.

Duties of agent
obey legal instructions
keep info confidential
keep principal informed
if you are an agent and claimed certain skills you must be competently
No sub agents without principals consent
must account for monies received on behalf of principals
act in best interests of principal
agent cannot act for principal and third party without consent and no secret deals or commissions

Agency by conduct

If a business conveys the idea that someone is their agent they will be treated that way at law.
( agency by estoppel means you cannot later deny the agency relationship if you led others to believe it existed.
A principal may be held liable for and agent by estoppel.
Same result if the agency is cancelled but the third party is unaware.
Any restrictions on agents authority must be known to third party.


Agency by operation of law

agent of necessity This is unusual today but has arisen in case where a ships captain sold the owners cargo of fruit because it was beginning to spoil and would be ruined if not disposed of before reaching destination post. This usually requires a pre-existing legal relationship

Danger: If the third party is not aware you are acting as agent both you and principal may be liable for the contract. Always sign contract Joe Blow as agent for principal or in your capacity as officer of a corporation ie ABC ltd per Joe Blow and sign.

If you negotiate a contract on behalf of a principal without authority the principal may adopt the contract and be bound by it (ratification)

Sometimes an agent May negotiate a contract on behalf of a principal without disclosing he is an agent. In this caseboth agent and principal may be held liable

If an agent commits a tort while acting in capacity of agent ie deceit then agent and principal may be liable.

Termination

Usually clause in agency agreement will set out terms of termination after notice.
Often there is no such arrangement and termination will be affected by one party giving notice to the other.
It may also end at the end of a stated period of time or when the particualr project the agency was created for is completed.

Death or insanity of principal or agent ends the relationship as does bankruptcy of principal

For your own protection if you are an agent get instructions in writing and it is critical that the person you are dealing with knows you are an agent. If you act for a company identify yourself as Joe Blow form ABC ltd.
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Corporations
Corporations
 
Corporations came about to fulfill a need to amass large amounts of capital but limit the risk.
This is done by getting many investors to invest relatively small amounts without the danger of being forced to make further investment or incur liability beyond the amount of the original investment.  The monies are then pooled in the corporation and every investor is entitled to a proportionate share of the return.  Any losses are the responsibility of the corporation and if it cannot pay the losses will be borne by the creditors
A corporation is a separate legal person in the eyes of the law. It can enter into contracts, carry on business and sue and be sued. If you operate your business through the corporation the clients deal with the corporate entity not with the owners of the corporation. Therefore any losses or gains will be the corporations. If the Corporation cannot pay any losses it will be bankrupt and the creditors do not get paid. If it makes a profit it can be paid to the owners by a dividend.
The players;
Shareholders are the owners and may be people or other corporations
Directors are elected by the shareholders and give direction to the corporation. They make the major policy decisions such as “We will go into the restaurant business” they also appoint the Officers, declare dividends if there is a profit. They must act in the best interests of the corporation not the shareholders
Officers are appointed by the directors and are responsible for day to day management of the business. Every corporation must have a president and a secretary-treasurer. They hire staff and produce the product.
The same person can be the only shareholder, the director, the president and the secretary-treasurer that person can also be an employee and a creditor and this is the way many small corporations are set up.
Example I decide to go into the restaurant business. I have a building and $20,000.00 saved up for equipment. So I buy the equipment and open my doors. Six months later the business is broke and owes various creditors $ 500,000.00. I close my doors and lose the equipment, the building and everything else until the debt is paid.
Or
I set up BAFCO LTD. I am the only shareholder and I elect myself director and appoint myself President and Secretary-treasurer. I can even hire myself as chef. I then (as an individual) loan my $ 20K to Bafco ltd to buy equipment and in the loan agreement between me and Bafco Ltd I have the right to repossess the equipment and sell it off to recover my money if bafco cannot pay back the loan. I rent my building to Bafco Ltd and open my doors. Six months later the business has $500,000.00 in debt and I close. Since Bafco ltd cannot repay the equipment loan I repossess it and sell it off to recover most of my loan. If Bafco Ltd cannot pay the rent I evict them. Bafco ltd then has nothing left to pay the creditors and they get nothing.  They cannot sue me personally because they did not deal with me personally, they dealt with Bafco ltd. If they put Bafco Ltd into bankruptcy it will hurt Bafco Ltd credit rating but not  mine because we are different people.
Corporations may be publicly traded like Apple or Rim or they may be private corporations. Those of you who open corporations will start with private corporations. These may have no more than 50 shareholders (owners) and may not offer their shares to the public. They can be set up by any adult for 4300 to 400 and several hours on the internet. If you want a provincial company got to Govt of Ont. If you want a federal company go to Govt of Canada.  Either fed or prov is suitable for most businesses but a federal company must register to operate in a province.
A public corporation is very expensive to set up and the requirements are much more onerous
Any corporation must keep the government advised on who are the directors and officers of the corporation. Generally you need not advise of shareholder identity.
 
USES
The primary reason to carry on business through a company is that the unlimited personal liability imposed upon a sole proprietor or partner is carried by the corporation not the owner as is the case with partners or sole proprietors. A corporation can be used a shield.
Secondary uses include deferring capital gains taxes on death of an owner, obtaining income splits and other tax advantages through dividend income. They can also be used to hide ownership interests, To qualify for Employment insurance or CPP (as you can be an employee of your own corp.
Large companies may have a more complicated structure including executive committees.
Control
Although Shareholders own the corporation they do not run it. This is done on the broad scale by the Directors and on a daily basis by the officers. Directors and officers (and appointees) are generally agents of the corporation and can bind it to contracts.  Shareholders generally cannot do this. In a one man corporation you could vote as a shareholder to elect yourself a director, then appoint yourself as an officer and hire yourself as an employee  or you can loan money to your own corporation just like a bank does. If you do this remember r to get a lien over whatever the corporation buys so as to rank as a secured creditor giving you a priority over other creditors if things g o bad
Corporate name
The name of the company cannot be the same as any existing corp. therefore if you want a specific name a search will have to be done to see if it is already in use. Because there have been so many companies set up getting an unused name can be difficult and many small corporations are numbered companies such as 1234567 Ont ltd. A corp must include Limited incorporated or some variation in its name so people know they are dealing with a corp and not an individual or partnership. A numbered company can then register that it is carrying on business under another name just as a sole proprietor can ( NOTE: This does not give ownership of the business name
Foreign companies may have Sa or SpA to designate a company instead of Inc or ltd
Formation
This can be by letters patent (an old form) by special Act or under the federal or provincial Business corporations Act which will issue a certificate of incorporation or articles of incorporation This  is not a concern for most small businesses who will simply obtain articles of incorporation
If you have a corporation with more than one shareholder it is a good idea to have a shareholders agreement that can cover various matters such as
Parties and number and type of shares to be issued
Purpose of the corp
Any special rules regarding  elections etc
Restrictions on directors
Special shareholder powers
Remuneration of officers and others etc  See page 230-1 in text for exhaustive list
Additionally you can cover things like agreement to elect each other directors, what happens if a shareholder dies divorces or goes bankrupt or wants to sell his shares
Corporate securities and acquisition of capital
Corporations may acquire capital by various means. Most common is by selling its shares. The proceeds are corporate funds available for business use. They may also borrow just as an individual does. This will require a good credit rating or personal guaranty by some one else
Common shares must exist in a corporation so there is someone to elect directors, other types of shares may have different terms and different or non-existent voting rights
Preference shares may have a term that they get a % dividend before any shares are available to common shareholders, Retractable shares may be repurchased or retracted by the corp, Convertible shares may be able to be converted to common in certain circumstances. This makes share structure very versatile and you may set it up however you want
Corporations may also borrow by issuing fixed securities (where the debt is secured against a specific asset often called a mortgage bond) or a floating charge which attached to all assets generally and often called a debenture
Directors duties Must be at least one and you always want an odd number They are in general control (except for major changes in the nature of the corp such as winding up must have shareholder approval
Fiduciary relationship (similar to agents, partners and employees) means they must act in best interest of company not themselves. No conflicts of interest or competing with the company. They must act honestly and competently
They must not take advantage of information obtained due to their position which is not public knowledge to profit (insider trading)
Liability of directors. Besides claims for breach of fiduciary duty or dishonesty directors may  be personally liable for environmental matters unpaid wages and source deductions  The due diligence defence is available if Directors keep up to current standards and act reasonably
Shareholders rights
In larger corporations (usually public) issues may arise between shareholder interests and interests of the company as a whole of directors or officers. The text sets out the particular rights and remedies but this situation will not apply to small corporations with one owner as the director’s shareholders and officers are the same people
 
Purchase of  a Corporation or its business.
If a corp wants to sell its business the shareholders can sell their shares to another who will then own the company and through it the business. You should remember that in buying the shares the corporation may have liabilities ie unpaid taxes, future claims etc that will still be borne by the company
The other option is the purchaser can purchase all the assets of the company leaving the original owners still owning the company but the business operated by the company is now owned by another and the selling company now has no assets except the sale price. This is referred to as ta Bulk sale and any agreement to do a Bulk sale must contain a requirement that it be completed pursuant to the BULK SALES ACT. This will protect the purchaser from any undisclosed or unknown creditors
Dissolution or winding up the corporation.
If this is involuntary ie bankrupt the company may be reorganized or simply cease to exist. If dissolution is Voluntary the debts must be paid, the dissolution must be approved by shareholders and any remaining assets go to the shareholders. Articles of dissolution must be filed with the govt
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Sale of Goods Act
 



CONTRACT OF SALE; REMEDIES & CONSUMER LEGISLATION

VENDOR REMEDIES

LIEN: V RETAINS POSSESSION OF GOODS UNTIL PAID FOR (wHETHER OR NOT OWNERSHIP HAS PASSED TO P)
APPLIES WHEN
1. PAYMENT MAY BE REQUIRED UPON DELIVERY IE NO CREDIT ARRANGEMENTS
2. IF CREDIT SALE THE TERM HAS EXPIRED WITHOUT PAYMENT.
3. BUYER BECOMES INSOLVENT BEFORE DEL.

STOPPAGE IN TRANSITU
P BECOMES INSOLVENT AFTER V DEL GOODS TO CARRIER. V CAN ORDER CARRIER TO WITHHOLD DELIVERY. PROBLEM IS IF P ASSIGNS BILL OF LADING TO INNOCENT THIRD PARTY.

RESALE
ARISES IF LIEN OR STOPPAGE IN TRANSITU EXERCISED OR WHEN P REFUSES TO ACCEPT GOODS
IF HONEST ATTEMPT TO GET ORIGINAL PRICE BUT UNSUCCESSFUL V CAN SUE FOR DAMAGES.

DAMAGES FOR NON-ACCEPTANCE.
LOST PROFIT AVAILABLE IF V HAS EXTRA GOODS TO SELL TO OTHERS
DEFICIENCY IN RESALE PRICE IF ONLY THOSE GOODS AVAIL FOR RESALE.

ACTION FOR PRICE
IF OWNERSHIP HAS PASSED CAN SUE FOR THE PRICE.
COURTS WILL LIKELY NOT LET YOU RETAKE GOODS AND GET PAID FOR THEM ALSO

RETENTION OF DEPOSIT.
A DEPOSIT MAY BE TREATED AS LIQUIDATED DAMAGES (AN HONEST ESTIMATE OF DAMAGES IF BREACH OCCURRED) DOES NOT APPLY IF DEPOSIT IS PART PAYMENT. HERE IF TITLE HAS PASSED THEN V CAN RETAIN DEPOSIT AND SUE FOR BALANCE. IF TITLE HAS NOT PASSED V CAN DEDUCT DAMAGES FROM DOWNPAYMENT. IF INSUFFICIENT CAN STILL SUE FOR EXCESS. IF DOWN PAYMENT MORE THAN COVERS DAMAGES MUST ACCOUNT FOR SURPLUS.

SELLERS LIABILITY
INNOCENT MISREP. RESCISSION NO DAMAGES
FRAUDULENT OR NEGLIGENT MISREP RESCISSION & DAMAGES
NOTE APPLIES TO PRELIMINARY STATEMENTS. IF THEY ARE INCORP INTO K THEN REMEDY IS BREACH OF K.

BREACH OF A TERM
BREACH OF CONDITION GENERALLY CAN TERMINATE AND SUE FOR DAMAGES.
SOG- REMOVES THIS RIGHT IF P HAS ACCEPTED THE GOODS OR PART OF THEM OR IF SPECIFIC GOODS TITLE HAS PASSED UNLESS K HAS A TERM STATED OR IMPLIED THAT P CAN REPUDIATE. THEREFORE RESTRICTED TO DAMAGES.



CONSUMER PROTECTION LEGISLATION

VARIOUS TYPES
REGULATION OF MISLEADING ADVERTISING
QUALITY STANDARDS IE LABELLING ETC.
REGULATION OF BUSINESS CONDUCT TOWARD CONSUMERS
DISCLOSURE OF CAST OF CREDIT
BUSINESS SUPERVISION IE LICENSING INSPECTION

MISLEADING ADS
SOG SAYS CANNOT: MISLEAD IN MATERIAL RESPECT OR MAKE FALSE STATEMENT
REPRESENT OR GUARANTY PERFORMANCE WITHOUT ADEQUATE TESTING.
REPRESENT A WARRANTY OR GUARANTY IF NO REASONABLE PROSPECT IT WILL BE HONOURED.

CANNOT USE UNCORROBORATED TESTIMONIALS OR TEST RESULTS
DOUBLE TICKETING ( 2 PRICES ON OBJECT LOWER TO BE CHARGED)
BAIT & SWITCH, PYRAMID

CANNOT OFFER SALE PRICE AND THEN SELL FOR MORE DURING CURRENCY OF SALE $ 25K FINE 1 YEAR



REGULATION OF PRODUCTS, LABELS SAFETY
VARIOUS ACTS IE CONSUMER PACKAGING AND LABELLING ACT. TEXTILES LABELLING ACT HAZARDOUS PRODUCTS ACT. FOOD AND DRUG, MOTOR VEHICLE SAFETY ACT

REGULATION OF BUSINESS CONDUCT TOWARD CONSUMERS.
DOOR TO DOOR COOLING OFF PERIOD. VARIES BY PROV. 48 HRS TO 10 DAYS
UNSOLICITED GOODS NEED NOT BE PAID FOR.
REPOSSESSION RIGHT AFFECTED IE CANNOT REPO FOR NON PAYMENT IF 2/3 OF PRICE PAID.
RESIDENTIAL DISTRESS ABOLISHED.
FINANCE COMPANIES CAN BE LIABLE FOR CONSUMER DEFENCES AGAINST S
SELLAR

ACTUAL CREDIT COSTS
INSTALMENT DEBTS MUST SET OUT ACTUAL COST OF CREDIT % & $
ALSO COST OF REGISTRATION AND INSURANCE

BUSINESS REGULATION
FOR SAFETY AND EASE OF ENFORCEMENT IE DOOR TO DOOR MUST BE REGISTERED.
ALSO COLLECTION AGENCIES MUST BE REGISTERED AND USE OBEY RULES
TRAVEL AGENTS MUST BE BONDED OR INSURED. 
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VARIOUS ACTS IE CONSUMER PACKAGING AND LABELLING ACT. TEXTILES LABELLING ACT HAZARDOUS PRODUCTS ACT. FOOD AND DRUG, MOTOR VEHICLE SAFETY ACT

REGULATION OF BUSINESS CONDUCT TOWARD CONSUMERS.
DOOR TO DOOR COOLING OFF PERIOD. VARIES BY PROV. 48 HRS TO 10 DAYS
UNSOLICITED GOODS NEED NOT BE PAID FOR.
REPOSSESSION RIGHT AFFECTED IE CANNOT REPO FOR NON PAYMENT IF 2/3 OF PRICE PAID.
RESIDENTIAL DISTRESS ABOLISHED.
FINANCE COMPANIES CAN BE LIABLE FOR CONSUMER DEFENCES AGAINST S
SELLAR

ACTUAL CREDIT COSTS
INSTALMENT DEBTS MUST SET OUT ACTUAL COST OF CREDIT % & $
ALSO COST OF REGISTRATION AND INSURANCE

BUSINESS REGULATION
FOR SAFETY AND EASE OF ENFORCEMENT IE DOOR TO DOOR MUST BE REGISTERED.
ALSO COLLECTION AGENCIES MUST BE REGISTERED AND USE OBEY RULES
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TRAVEL AGENTS MUST BE BONDED OR INSURED.

torts
 
Chapter 2 Tort

Overview

Tort law is designed to allow someone (someone can be a person, a corporation or other legally constituted body to recover damages or compensation for wrong done to it.

This is a huge area of law as it covers everything from accidents to deliberate actions. You can sue for damages to your car, or to your reputation, you can sue if you slip on an icy step or if a neighbour dumps poison on your lot.

Please remember this is not to punish the wrongdoer, it is to compensate the person harmed. If the wrongful act was someone hitting you they may also be charged with the criminal offence of assault but you can also sue for the damages that resulted from the act ie medical bills, time of work, removing the blood from your shirt as well as pain and suffering. If you have a claim in tort it is up to you to bring the action and most actions must be started within two years of the harm (Called cause of action) arose. If you do not you loose your rights. The law helps those who help themselves.

Since this is not criminal law you need only prove your case on the balance of probabilities not beyond a reasonable doubt.

Tort law applies to intentional or unintentional acts or omissions. When we say intentional it means you intended the action or omission (failure to act). You DO NOT HAVE TO have intended the results of your act.

INTENTIONAL TORTS

You did an act or a failure to act on purpose.
There are many intentional torts. One of the most common is assault and battery (remember this can also be a criminal charge and many torts have a criminal equivalent. The threat is the assault and the touching is the battery. Tort law considers both of these to be wrong. Therefore if I touch you and you suffer some loss or harm that is foreseeable you are liable for the valuation set on the injury you suffered. This is true even if you had no intention of causing the injury. Therefore a Doctor cannot touch you without consent.

False imprisonment: Restricting someones liberty is detaining someone suspected of theft. If no theft is provable you did not have any legal right to detain me and I can sue you for false imprisonment. (You did not have to touch me to imprison me falsely and if you did touch me I can also sue you for battery)
Not letting your date out of the car if you have an argument could be false imprisonment

Defamation of character: This is intentionally putting out statements that might tend to make other people think less of me. It it is done verbally only (not broadcast, printed, INTERNET etc it is called slander and the complaining person must prove they suffered some actual harm. If it widely disseminated ie broadcast, published etc it is called libel and the person does not need to prove actual loss to win their case. We are now seeing judgments for defamation of over $ 1,000,000.00 so watch what you say about someone on the INTERNET chat forums.

Trespass to lands or goods Generally you do not have the right to come onto my property without consent

Other intentional Torts; Almost anything that is done on purpose that is wrong can be an intentional tort ie conversion- taking someones goods (Also the crime of theft)
intentional infliction of mental suffering- harassing phone calls
deceit- this is fraud or lying, everything to passing a bad cheque or using someone elses credit card
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There are many others. Thereis actually a tort of intentional interference in contractual relations. If I have a contract with Joe and you tell him not to honour it I can sue you. The contract was not your business.

property law
 


Property

Real Property Is One of the Two Major Subgroups in Property Law
the Other Is Personal Property Which Is Everything Other than Land

Personal Property Is Further Divided into Two Main Groups
1.choses in Possession Also Referred to Sometimes as Chattels or Movables. These Are Hard Goods Where the Value Is in the Item Itself, Ie Your Groceries or Car

2. Choses in Action this Is Where the Value in the Ownership Is Not the Item per Se but What it Represents Ie Intellectual Property. The Value in the New Song You Composed Is Not the Paper Score but the Fact That You Can Collect Royalties If Others Use it

Please Note That in Personal Property like Land Ownership Can Be Separated from Possession. In Land it Could Be by Leasing It. In Personal Property (Choses in Possession) it Is Called Bailment. When You Rent or Borrow My Computer I Am the Bailor and You Are the Bailee (Often in Law the Suffix ‘Or’ Tells You Thats the Person Giving and ‘Ee the Person Receiving. Ie Mortgagor, Mortgagee)

Real Estate Is Land and Anything Affixed to the Land
Therefore Includes Buildings and Chattels That Have Been Annexed to a Particular Degree

Used to Mean You Owned to the Centre of the Earth and up to the Sky Today You Usually Do Not Own Mineral Rights and Your Airspace Only Includes the Height You Can Make Use of Ie Cannot Bar Aeroplane Overflights but Could Bar Power Lines.

Are Various Interests in Land These Have Come down from Old English Law and Include Various Types of Ownership and Rights of Use And/or Occupation
Ownership (Fee Simple) Is the Ownership of Land Outright
Restrictions Are as Set out above and Such Things as Zoning Bylaws Etc. This Interest Is Transferable Ie Sale Mortgage Easement

Fee Tail (Now Abolished in Cda) Was Land That Was Required to Be Handed down to the Eldest Son to Thereby Preserve the Great Estates. Therefore the 'Owner' Had Use and Occupation of the Land but Could Not Sell it or Leave it to Anyone Except Eldest Son.

Life Estate the Right to Use and Occupy Land for the Period of a Lifetime, Yours or Someone Else. The Ownership Interest Remains in Someone Else and the Land Reverts to this 'Remainderman' upon the Death of the Named Life. Fairly Unusual Although Now Being Used More and More as a Tax Planning Device Ie Transfer Cottage to Child, Claim Capital Gains Exemption but Reserve a Life Estate So Johnny or His Creditors Cannot Kick You Off. If You Choose Not to Live on the Land Subject to a Life Estate You Can Still Rent it Out.

Leasehold Estate Ie You Rent the Land.
Can Be for Term of Years Ie 99 Year or a Periodic Tenancy Ie Monthly or Yearly
Be Aware That There Are Significant Differences in Ontario Between Residential and Commercial Tenancies.

Lesser or Subordinate Interests in Land
Easement or Right of Way the Right to Use a Piece of Someone Elses Land for a Particular Purpose Ie to Pass over or the Run Sewers
Like Any Other Interest in Land These Can Be Bought and Sold
Easements Require a Dominant Tenement (The Property That Is Benefited) and a Servient Tenement (The Land That Is Subject to the Right) Also Can Be Public Easements Ie for Power Lines or Drainage
Easements Etc Generally Cannot Be Revoked Except on Agreement by Both Parties.
Easements Can Be Acquired by Grant Ie Selling the Right to Someone or by Prescription That Is by Using the Land for a Period of Time. Ie If I Cut Across Your Lots Corner Regularly for 20 Years I May Obtain an Easement to Continue to Do So Whether You like it or Not.

Note Also That under Some Land Systems If I Continuously, Openly,
Exclusively Occupy Your Land I May Obtain Ownership after 10 Years
May Be Some Illogic in That Ownership Takes 10 Years but Easement Takes 20.



License
Right to Use Someone Elses Land That Is Revocable at Any Time Note this Revocable Right Can Turn in to Irrevocable Easement over Time.

Profit a Prendre
The Right to Some Aspect of the Land for Profit Ie to Remove Gravel or Crops

Restrictive Covenants
A Limitation on How You May Use Your Land Set out Be Contract but Then Binds the Land. Kanata Is Big on These Ie Most Builders Put on Covenants That You Cannot Plant Certain Trees or Change the Colour of Your Front Door Expanded Version Often Called Building Scheme

Matrimonial Law
Wife Used to Have Dower Ie the Right to One Third of the Profits or Income from Land During Her Life Even If Her Husband Was Dead.. Therefore She Had to Sign off Any Time H Sold Any Land.
Husbands Had Curtesy in Their Wives Land. The Right to Occupy Any Land the Wife Died Owning.. Both Now Abolished in Ont and Replaced by Matrimonial Property Which in Essence Means Both Wife and Husband Have Equal Interest in Land Owned (Or Leased Etc) by Either
Matrimonial Home Requires Signature of H and W to Sell of Mortgage While Other Property Can Be Sold Without Spouse If Not Mat Home. The Matrimonial Interest Is Triggered on Death, Separation or Certain Mental Breakdowns.



Tenure
This Is the Method or How You Hold Land
Ie Two or More People Who Own Together May Own as Joint Tenants or as Tenants in Common or Even as Partnership Property
If Jt When One Dies the Others Automatically Own the Deceased's Interest
If Tenants in Common the Deceased's Interest Goes According to His Will or Intestate Legislation
A Joint Tenancy Can Be Converted to Tenancy in Common
If the Deed Is Silent as to Jt or T in C a T in C Will Be Created
Jt Often Referred to as a Poor Mans Will

Other Interests
Option Creates an Interest in Land That May or May Not Be
Fulfilled. Can Be Bought and Sold.

Agreement of Purchase and Sale Ie the Agreement That When Fulfilled Is a Sale of Your Interest in the Land

Mortgage Loan upon Land Legally You Transfer Your Interest to the Lender upon Condition He Return it upon Fulfilling Certain Conditions Ie Repaying the Loan

Registration of Land
In Canada Essentially Two Types
Registry System and Land Titles (Torrens)
Most of West Is Lt, Most of East Including Ont Is Registry or a Mix of Both Types

Both Systems Require Registration of Any Instruments (Documents Ie Deeds Mortgage Etc) Which Affect Interests in Land If They Are to Be Effective Against Third Parties. Ie the Rest of the World Is Considered to Be Aware of the Mortgage If it Is Registered
(Similar to Ppsa)
Registry Does No More, You Still Have to Ascertain If Title Is Good
Land Titles the Gov't Certifies That the Ownership Is Valid. (Note However That There Are Exceptions)
Essentially Registration Is on Time Ie First to Register Has Paramount Rights Ie a Mortgage Is a First or Second Depending on Whether or Not There Is a Mortgage Registered Earlier on the Land. Therefore When a First Mortgage Gets Paid out the Second Automatically Becomes a First.

Ontario Has Both Systems Although All New Condominiums and Subdivisions must Be in Lt

Condominiums
Ownership of Your Unit and Common Ownership of Common Elements Ie Halls
Governed by Condo Assoc Who Are Elected by the Owners

Co-op
Similar to Condo but Common Ownership of Whole with Contractual Right to Occupy One Unit


Landlord and Tenant
Obviously Not Ownership
Limited Usually Specific Duration in Time. Much of Downtown London Is on 999 Year Leases Granted in the 10th or 11th Centuries
Lease Bestows Right to Exclusive Possession for the Period
Can Set out Your Own Terms by the Lease Contract
If over 3 Years must Be in Writing Also Can Be Registered

Leases 'Run with the Land' That Is They Bind Future Owners (If
Notice) Therefor If Land Subject to Lease Sold Cannot End Lease.
Note If You Lease Property That Is Subject to a Mortgage and There Is Default You May Find That If the Mortgage Is Prior to Your Lease Your Rights Are Subject to the Mortgage Lenders Rights and in this Case He May Be Able to Turf You out

Types of Tenancies
Set Duration or Term Lease Ie until 1 Sept 1994
T May Have Right to Sell or Sublet Lease
If So Original Lease Is Called Head Lease and Subordinate Leases Are Sub or Sub-sub Leases
Other Type Is Periodic No Specified Duration. Usually Requires Notice of at Least the Period to End Ie Monthly Tenancy Requires 1 Month Notice
Again Note Often Modified by Statute Esp in Residential
Tenancy at Will -Allow Purchaser to Take Poss Prior to Closing Usually Doesn't Require Notice-- Do Not Do on Residential Sale
Tenancy at Sufferance T Overholds and Landlord Does Nothing

Rights and Obligations
Common Law and Statute Affect
Traditional Obligations in Commercial Tenancy (Can Be Modified by Statute or by Contract)
Vacant Possession L must Provide If Not Can Void Lease And/or Give Rise to Damages
Quiet Enjoyment
Does Not Mean Quiet Simply Means L Will Provide Premises and Do Nothing to Stop T from Using and Will Assist T in Use Ie No Blocking Access. Also Implies L Has the Right to Lease the Premises
Repair
Unless Premises Are So Bad as to Be Breach of Quiet Enjoyment T Takes Premises as They Are
Note If Building Falls down this Is Breach of Quiet Enjoyment Covenant.
Termination
Fixed Term Expires at End
Periodic Requires at Least One Clear Period of Notice
Frustration Now Applies to Residential and Should Be Covered in Commercial Leases

Tenet Obligations
To Pay Rent
This Is Independent of L Obligations Ie Repair
Therefore Cannot Withhold Rent
To Keep Premises in Good Repair (Note T Not Responsible for Reasonable Wear and Tear)
Fixtures Usually a T Can Remove His Fixtures at End of Term Provided He Restores Premises to Prior Condition -But Always Have Set out in Your Lease Saves Lots of Grief




Remedies
T Fails to Pay Rent L Can Sue and or Evict
Can Also Levy Distress in Commercial Tenancies Ie Lock Doors and Seize and Sell T's Goods
If T Vacates Before End of Fixed Term or Without Proper Notice He Remains Liable for Rent to End of Lease or for Proper Notice Period
Injunction Also Available If Premises Used Contrary to Lease
T's Remedies Are Basically Sue for Damages or Injunction

Note as in Any Contract If Breach of Fundamental Condition Lease May Be Voided with Right of Damages

Residential Tenancies

Has Been a Great Deal of Statutory Modification by Landlord and Tenant Act and Rent Control
There Are More Tenants than Landlords.
Ie Can Only Raise Rents Once a Year and to Specified Limits
Changes in Notice Periods Ie Even at End of Lease (Monthly or Yearly) must Give 60 Days Notice of Intent Not 30
Except for Breach of Lease or Owner Occupation or Substantial Renovation Etc Cannot Force T out Even at End of Term
Sets Standards of Repair Landlords must Adhere to
Rights of Privacy
In Ont. Residential No Security Deposits (First and Last Month Rent Ok but L must Pay Interest)
No Distress
Eviction Requires Notice to T and Hearing and If T Pays up or Corrects the Breach of Lease He Can Likely Stay
Have Right of Reasonable Sublet Regardless of Lease.
Note in Any Sublet You Remain Primarily Liable


Mortgages
To Raise Money to Buy Property or Just to Raise Capital
You Temporarily Transfer Title to Lender as Security What You Have Left Is Called Equity of Redemption That Is the Right to Redeem, If You Put on a Second You Are Mortgaging Your Equity of Redemption and Now Hold the Equity of the Equity of Redemption Etc
Historically If You Missed One Payment the Lender Owned the Land and All Your Rights Were Gone. Equity Softened this by Allowing Fairness to Apply in Effect So Long as You Provide What the Lender Is Entitled to You Can Recover the Land Ie Payout Arrears and Interest and Costs

Lenders Remedies Are Foreclosure or Power of Sale

Foreclosure If Default L Applies to Court for Nisi Order That Is Property Is Foreclosed Unless Loan Paid out in Specified Period If Not L Owns (Gets Final Order of Foreclosure ) and the Relationship Is Ended. Lender Does Not Have to Account for Excess Profit and Cannot Collect Shortfall Is Now Quite Rare


6

Power of Sale
On 15 Days Default L Can Give 35 Days Notice and List Property for Sale Can Get Eviction Order and Also Bring Action on Covenant for the Outstanding Loan. Property Is Sold and Any Shortfall Is Still Owed. If an Excess it Goes Back to Mortgagor
Can Redeem Anytime Prior to Sale upon Payment of Arrears Costs and Interest. Therefore If You Are Selling Power of Sale Make Agreement Conditional on No Redemption
Can Also Just Sue on Covenant or Go into Possession and Utilize Profits to Pay Yourself
Judicial Sale Similar to Power of Sale but Done under Court Supervision

Priorities
As Indicated First in Time Is First in Right
Therefore If I Am a Second Mortgagee and the First Goes into Default I Will Get Nothing Except the Right to Sue N the Covenant If the First Mee Forecloses. If He Goes Power of Sale Any Excess after Sale Expenses and Repayment Will Flow to Me and Once I'm Paid out to Whoever Is next in Line.
Problem Is While There Is Some Duty on First to Get Reasonable Price it Is Not a High Duty and Power of Sale Properties Go Relatively Cheaply. Therefore I May Loose.
If I Am Second Mortgagee I Can Also Power of Sale or Foreclose but My Interest Is Still Subject to the Prior Mortgage and Any Things like Taxes or Hydro or Water That Have Been Added to Tax Roll

When Raising Money the Lender Will Sometimes Want a Collateral Mortgage Same Rights Etc but May Be Registered Against More than One Property Discharge of One Operates as Discharge of All
You Will Often See Them Now for Lines of Credit


Intellectual

Real V Personal Prop
Note Difference Ownership (Legal Title) V Possession
Personal Subdivides Tangible and Intangible
Intangible Ie Chose in Action
Special Category of Chose in Action Is Intellectual Prop. Ie Patent Copyright Trademark Industrial Designs & Trade Secrets
Have Discussed Personal V Real Property but Couple of Notes Ie Personal Prop That 'Attaches to the Realty' Becomes Part of the Land Ie Water Heater, Lights Depends upon Degree of Annexation
Exception Trade Fixtures (Cover in Lease)

Lost Goods If I Find My Interest or 'Title Is Better than Anyone Else Except Owner and Secured Creditor on That Item






Intellectual Property
Intangibles Although May Be Actual Manuscript
Purpose Is to Allow and Encourage Dissemination of Ideas Etc and to Reward People Who Do the Original Work

Copyright


Owned by Creator Unless Created as Part of Job or Contract
Portraits or Pictures Commissioned Owned by Person Who Commissions
Applies to Original Writings Music, Lyrics, Choreography, Pictures Sound Recordings Art Architecture, Computer Programs

Fair Dealing Allows Reviews and Excerpt Use
Cannot Copyright a Mere Idea
Good for 50 Years from Death of Creator Except Pictures- 50 Years from Creation of Negative

Copyright Is Automatic on Creation of Work Therefore Only Question Is How to Prove You Created First Use Postmark?

Can Be Sold Reverts Back to Author or Estate after 25 Years

Moral Rights Even If Copyright Sold the Work Cannot Be So Changed as to Reflect Ill or Damage Reputation of Author or the Work Ie No Distortion Major Changes or Mutilation
Carries Same Penalties as Regular Infringement
Can Waive but Not Sell Moral Rights
Penalties under Act
Summary Conviction 6 Months And\or $25k
Indictable 5 Years And\or $1,000,000.
Also Can Be Sued for Lost Profits Etc and Injunction

Patents
Monopoly for Invention
Must Be New Not in Public Domain
Must Be Registered Can Be Several Years for Process but Application Date Determines
Good for 20 Years
Protects Against Simple Variations







Trademarks
Term, Symbol or Design Used to Id Business or Product.
Even Covers Coke Bottle Shape
Purpose to Prevent Others from Confusing Public as to Maker or Supplier
Must Be Registered Good for 15 Years and Is Renewable
If You Do Not Protect it You Can Loose it Ie You Are Aware Someone Else Is Using and You Do Nothing to Stop it
Called Passing off Action When You Believe Someone Is Using Your Mark

Industrial Designs
Same Idea Good for 5 Years and Is Renewable

Confidential Info
Common Law Duty Not to Disclose If Fiduciary or Trust, Includes Employer-employee Relationships

Trade Secrets
Version of Confidential Info
Ie Customer Lists Secret Recipes
Note If Someone Comes up with the Same 'Secret' Independently They Can Use It. Just Cannot Steal it

Remedies

Must Show Disclosure of the Confidential Info Caused Harm
Injunction or Damages



Insurance
Basically a Wager Cannot Collect Twice If over Insured

Various Types Ie Property to Cover Risk of Damage
If Not Full Coverage You May Become Co-insurer and Bear Some of the Loss

Other Types Include

Business Interruption, Rental Income, Life and Health and Liability

You must Have Some Connection or Insurable Interest


Subrogation
If You Are Covered by Insurance and Claim the Insurance Company Then Gets Any Rights You May Have Had to Collect from the Person Who Caused the Damage.

Co-insurance Rule You must Insure for at Least 80% of Value or You Will Carry Part of Risk Yourself. Ie House Worth 200,000. You Insure for 100,000. You Will Pay 50% of Loss on 10,000. Fire (Same Proportion as Coverage)


Property

Real Property Is One of the Two Major Subgroups in Property Law
the Other Is Personal Property Which Is Everything Other than Land

Personal Property Is Further Divided into Two Main Groups
1.choses in Possession Also Referred to Sometimes as Chattels or Movables. These Are Hard Goods Where the Value Is in the Item Itself, Ie Your Groceries or Car

2. Choses in Action this Is Where the Value in the Ownership Is Not the Item per Se but What it Represents Ie Intellectual Property. The Value in the New Song You Composed Is Not the Paper Score but the Fact That You Can Collect Royalties If Others Use it

Please Note That in Personal Property like Land Ownership Can Be Separated from Possession. In Land it Could Be by Leasing It. In Personal Property (Choses in Possession) it Is Called Bailment. When You Rent or Borrow My Computer I Am the Bailor and You Are the Bailee (Often in Law the Suffix ‘Or’ Tells You Thats the Person Giving and ‘Ee the Person Receiving. Ie Mortgagor, Mortgagee)

Real Estate Is Land and Anything Affixed to the Land
Therefore Includes Buildings and Chattels That Have Been Annexed to a Particular Degree

Used to Mean You Owned to the Centre of the Earth and up to the Sky Today You Usually Do Not Own Mineral Rights and Your Airspace Only Includes the Height You Can Make Use of Ie Cannot Bar Aeroplane Overflights but Could Bar Power Lines.

Are Various Interests in Land These Have Come down from Old English Law and Include Various Types of Ownership and Rights of Use And/or Occupation
Ownership (Fee Simple) Is the Ownership of Land Outright
Restrictions Are as Set out above and Such Things as Zoning Bylaws Etc. This Interest Is Transferable Ie Sale Mortgage Easement

Fee Tail (Now Abolished in Cda) Was Land That Was Required to Be Handed down to the Eldest Son to Thereby Preserve the Great Estates. Therefore the 'Owner' Had Use and Occupation of the Land but Could Not Sell it or Leave it to Anyone Except Eldest Son.

Life Estate the Right to Use and Occupy Land for the Period of a Lifetime, Yours or Someone Else. The Ownership Interest Remains in Someone Else and the Land Reverts to this 'Remainderman' upon the Death of the Named Life. Fairly Unusual Although Now Being Used More and More as a Tax Planning Device Ie Transfer Cottage to Child, Claim Capital Gains Exemption but Reserve a Life Estate So Johnny or His Creditors Cannot Kick You Off. If You Choose Not to Live on the Land Subject to a Life Estate You Can Still Rent it Out.

Leasehold Estate Ie You Rent the Land.
Can Be for Term of Years Ie 99 Year or a Periodic Tenancy Ie Monthly or Yearly
Be Aware That There Are Significant Differences in Ontario Between Residential and Commercial Tenancies.

Lesser or Subordinate Interests in Land
Easement or Right of Way the Right to Use a Piece of Someone Elses Land for a Particular Purpose Ie to Pass over or the Run Sewers
Like Any Other Interest in Land These Can Be Bought and Sold
Easements Require a Dominant Tenement (The Property That Is Benefited) and a Servient Tenement (The Land That Is Subject to the Right) Also Can Be Public Easements Ie for Power Lines or Drainage
Easements Etc Generally Cannot Be Revoked Except on Agreement by Both Parties.
Easements Can Be Acquired by Grant Ie Selling the Right to Someone or by Prescription That Is by Using the Land for a Period of Time. Ie If I Cut Across Your Lots Corner Regularly for 20 Years I May Obtain an Easement to Continue to Do So Whether You like it or Not.

Note Also That under Some Land Systems If I Continuously, Openly,
Exclusively Occupy Your Land I May Obtain Ownership after 10 Years
May Be Some Illogic in That Ownership Takes 10 Years but Easement Takes 20.



License
Right to Use Someone Elses Land That Is Revocable at Any Time Note this Revocable Right Can Turn in to Irrevocable Easement over Time.

Profit a Prendre
The Right to Some Aspect of the Land for Profit Ie to Remove Gravel or Crops

Restrictive Covenants
A Limitation on How You May Use Your Land Set out Be Contract but Then Binds the Land. Kanata Is Big on These Ie Most Builders Put on Covenants That You Cannot Plant Certain Trees or Change the Colour of Your Front Door Expanded Version Often Called Building Scheme

Matrimonial Law
Wife Used to Have Dower Ie the Right to One Third of the Profits or Income from Land During Her Life Even If Her Husband Was Dead.. Therefore She Had to Sign off Any Time H Sold Any Land.
Husbands Had Curtesy in Their Wives Land. The Right to Occupy Any Land the Wife Died Owning.. Both Now Abolished in Ont and Replaced by Matrimonial Property Which in Essence Means Both Wife and Husband Have Equal Interest in Land Owned (Or Leased Etc) by Either
Matrimonial Home Requires Signature of H and W to Sell of Mortgage While Other Property Can Be Sold Without Spouse If Not Mat Home. The Matrimonial Interest Is Triggered on Death, Separation or Certain Mental Breakdowns.



Tenure
This Is the Method or How You Hold Land
Ie Two or More People Who Own Together May Own as Joint Tenants or as Tenants in Common or Even as Partnership Property
If Jt When One Dies the Others Automatically Own the Deceased's Interest
If Tenants in Common the Deceased's Interest Goes According to His Will or Intestate Legislation
A Joint Tenancy Can Be Converted to Tenancy in Common
If the Deed Is Silent as to Jt or T in C a T in C Will Be Created
Jt Often Referred to as a Poor Mans Will

Other Interests
Option Creates an Interest in Land That May or May Not Be
Fulfilled. Can Be Bought and Sold.

Agreement of Purchase and Sale Ie the Agreement That When Fulfilled Is a Sale of Your Interest in the Land

Mortgage Loan upon Land Legally You Transfer Your Interest to the Lender upon Condition He Return it upon Fulfilling Certain Conditions Ie Repaying the Loan

Registration of Land
In Canada Essentially Two Types
Registry System and Land Titles (Torrens)
Most of West Is Lt, Most of East Including Ont Is Registry or a Mix of Both Types

Both Systems Require Registration of Any Instruments (Documents Ie Deeds Mortgage Etc) Which Affect Interests in Land If They Are to Be Effective Against Third Parties. Ie the Rest of the World Is Considered to Be Aware of the Mortgage If it Is Registered
(Similar to Ppsa)
Registry Does No More, You Still Have to Ascertain If Title Is Good
Land Titles the Gov't Certifies That the Ownership Is Valid. (Note However That There Are Exceptions)
Essentially Registration Is on Time Ie First to Register Has Paramount Rights Ie a Mortgage Is a First or Second Depending on Whether or Not There Is a Mortgage Registered Earlier on the Land. Therefore When a First Mortgage Gets Paid out the Second Automatically Becomes a First.

Ontario Has Both Systems Although All New Condominiums and Subdivisions must Be in Lt

Condominiums
Ownership of Your Unit and Common Ownership of Common Elements Ie Halls
Governed by Condo Assoc Who Are Elected by the Owners

Co-op
Similar to Condo but Common Ownership of Whole with Contractual Right to Occupy One Unit


Landlord and Tenant
Obviously Not Ownership
Limited Usually Specific Duration in Time. Much of Downtown London Is on 999 Year Leases Granted in the 10th or 11th Centuries
Lease Bestows Right to Exclusive Possession for the Period
Can Set out Your Own Terms by the Lease Contract
If over 3 Years must Be in Writing Also Can Be Registered

Leases 'Run with the Land' That Is They Bind Future Owners (If
Notice) Therefor If Land Subject to Lease Sold Cannot End Lease.
Note If You Lease Property That Is Subject to a Mortgage and There Is Default You May Find That If the Mortgage Is Prior to Your Lease Your Rights Are Subject to the Mortgage Lenders Rights and in this Case He May Be Able to Turf You out

Types of Tenancies
Set Duration or Term Lease Ie until 1 Sept 1994
T May Have Right to Sell or Sublet Lease
If So Original Lease Is Called Head Lease and Subordinate Leases Are Sub or Sub-sub Leases
Other Type Is Periodic No Specified Duration. Usually Requires Notice of at Least the Period to End Ie Monthly Tenancy Requires 1 Month Notice
Again Note Often Modified by Statute Esp in Residential
Tenancy at Will -Allow Purchaser to Take Poss Prior to Closing Usually Doesn't Require Notice-- Do Not Do on Residential Sale
Tenancy at Sufferance T Overholds and Landlord Does Nothing

Rights and Obligations
Common Law and Statute Affect
Traditional Obligations in Commercial Tenancy (Can Be Modified by Statute or by Contract)
Vacant Possession L must Provide If Not Can Void Lease And/or Give Rise to Damages
Quiet Enjoyment
Does Not Mean Quiet Simply Means L Will Provide Premises and Do Nothing to Stop T from Using and Will Assist T in Use Ie No Blocking Access. Also Implies L Has the Right to Lease the Premises
Repair
Unless Premises Are So Bad as to Be Breach of Quiet Enjoyment T Takes Premises as They Are
Note If Building Falls down this Is Breach of Quiet Enjoyment Covenant.
Termination
Fixed Term Expires at End
Periodic Requires at Least One Clear Period of Notice
Frustration Now Applies to Residential and Should Be Covered in Commercial Leases

Tenet Obligations
To Pay Rent
This Is Independent of L Obligations Ie Repair
Therefore Cannot Withhold Rent
To Keep Premises in Good Repair (Note T Not Responsible for Reasonable Wear and Tear)
Fixtures Usually a T Can Remove His Fixtures at End of Term Provided He Restores Premises to Prior Condition -But Always Have Set out in Your Lease Saves Lots of Grief




Remedies
T Fails to Pay Rent L Can Sue and or Evict
Can Also Levy Distress in Commercial Tenancies Ie Lock Doors and Seize and Sell T's Goods
If T Vacates Before End of Fixed Term or Without Proper Notice He Remains Liable for Rent to End of Lease or for Proper Notice Period
Injunction Also Available If Premises Used Contrary to Lease
T's Remedies Are Basically Sue for Damages or Injunction

Note as in Any Contract If Breach of Fundamental Condition Lease May Be Voided with Right of Damages

Residential Tenancies

Has Been a Great Deal of Statutory Modification by Landlord and Tenant Act and Rent Control
There Are More Tenants than Landlords.
Ie Can Only Raise Rents Once a Year and to Specified Limits
Changes in Notice Periods Ie Even at End of Lease (Monthly or Yearly) must Give 60 Days Notice of Intent Not 30
Except for Breach of Lease or Owner Occupation or Substantial Renovation Etc Cannot Force T out Even at End of Term
Sets Standards of Repair Landlords must Adhere to
Rights of Privacy
In Ont. Residential No Security Deposits (First and Last Month Rent Ok but L must Pay Interest)
No Distress
Eviction Requires Notice to T and Hearing and If T Pays up or Corrects the Breach of Lease He Can Likely Stay
Have Right of Reasonable Sublet Regardless of Lease.
Note in Any Sublet You Remain Primarily Liable


Mortgages
To Raise Money to Buy Property or Just to Raise Capital
You Temporarily Transfer Title to Lender as Security What You Have Left Is Called Equity of Redemption That Is the Right to Redeem, If You Put on a Second You Are Mortgaging Your Equity of Redemption and Now Hold the Equity of the Equity of Redemption Etc
Historically If You Missed One Payment the Lender Owned the Land and All Your Rights Were Gone. Equity Softened this by Allowing Fairness to Apply in Effect So Long as You Provide What the Lender Is Entitled to You Can Recover the Land Ie Payout Arrears and Interest and Costs

Lenders Remedies Are Foreclosure or Power of Sale

Foreclosure If Default L Applies to Court for Nisi Order That Is Property Is Foreclosed Unless Loan Paid out in Specified Period If Not L Owns (Gets Final Order of Foreclosure ) and the Relationship Is Ended. Lender Does Not Have to Account for Excess Profit and Cannot Collect Shortfall Is Now Quite Rare
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Power of Sale
On 15 Days Default L Can Give 35 Days Notice and List Property for Sale Can Get Eviction Order and Also Bring Action on Covenant for the Outstanding Loan. Property Is Sold and Any Shortfall Is Still Owed. If an Excess it Goes Back to Mortgagor
Can Redeem Anytime Prior to Sale upon Payment of Arrears Costs and Interest. Therefore If You Are Selling Power of Sale Make Agreement Conditional on No Redemption
Can Also Just Sue on Covenant or Go into Possession and Utilize Profits to Pay Yourself
Judicial Sale Similar to Power of Sale but Done under Court Supervision

Priorities
As Indicated First in Time Is First in Right
Therefore If I Am a Second Mortgagee and the First Goes into Default I Will Get Nothing Except the Right to Sue N the Covenant If the First Mee Forecloses. If He Goes Power of Sale Any Excess after Sale Expenses and Repayment Will Flow to Me and Once I'm Paid out to Whoever Is next in Line.
Problem Is While There Is Some Duty on First to Get Reasonable Price it Is Not a High Duty and Power of Sale Properties Go Relatively Cheaply. Therefore I May Loose.
If I Am Second Mortgagee I Can Also Power of Sale or Foreclose but My Interest Is Still Subject to the Prior Mortgage and Any Things like Taxes or Hydro or Water That Have Been Added to Tax Roll

When Raising Money the Lender Will Sometimes Want a Collateral Mortgage Same Rights Etc but May Be Registered Against More than One Property Discharge of One Operates as Discharge of All
You Will Often See Them Now for Lines of Credit


Intellectual

Real V Personal Prop
Note Difference Ownership (Legal Title) V Possession
Personal Subdivides Tangible and Intangible
Intangible Ie Chose in Action
Special Category of Chose in Action Is Intellectual Prop. Ie Patent Copyright Trademark Industrial Designs & Trade Secrets
Have Discussed Personal V Real Property but Couple of Notes Ie Personal Prop That 'Attaches to the Realty' Becomes Part of the Land Ie Water Heater, Lights Depends upon Degree of Annexation
Exception Trade Fixtures (Cover in Lease)

Lost Goods If I Find My Interest or 'Title Is Better than Anyone Else Except Owner and Secured Creditor on That Item






Intellectual Property
Intangibles Although May Be Actual Manuscript
Purpose Is to Allow and Encourage Dissemination of Ideas Etc and to Reward People Who Do the Original Work

Copyright


Owned by Creator Unless Created as Part of Job or Contract
Portraits or Pictures Commissioned Owned by Person Who Commissions
Applies to Original Writings Music, Lyrics, Choreography, Pictures Sound Recordings Art Architecture, Computer Programs

Fair Dealing Allows Reviews and Excerpt Use
Cannot Copyright a Mere Idea
Good for 50 Years from Death of Creator Except Pictures- 50 Years from Creation of Negative

Copyright Is Automatic on Creation of Work Therefore Only Question Is How to Prove You Created First Use Postmark?

Can Be Sold Reverts Back to Author or Estate after 25 Years

Moral Rights Even If Copyright Sold the Work Cannot Be So Changed as to Reflect Ill or Damage Reputation of Author or the Work Ie No Distortion Major Changes or Mutilation
Carries Same Penalties as Regular Infringement
Can Waive but Not Sell Moral Rights
Penalties under Act
Summary Conviction 6 Months And\or $25k
Indictable 5 Years And\or $1,000,000.
Also Can Be Sued for Lost Profits Etc and Injunction

Patents
Monopoly for Invention
Must Be New Not in Public Domain
Must Be Registered Can Be Several Years for Process but Application Date Determines
Good for 20 Years
Protects Against Simple Variations







Trademarks
Term, Symbol or Design Used to Id Business or Product.
Even Covers Coke Bottle Shape
Purpose to Prevent Others from Confusing Public as to Maker or Supplier
Must Be Registered Good for 15 Years and Is Renewable
If You Do Not Protect it You Can Loose it Ie You Are Aware Someone Else Is Using and You Do Nothing to Stop it
Called Passing off Action When You Believe Someone Is Using Your Mark

Industrial Designs
Same Idea Good for 5 Years and Is Renewable

Confidential Info
Common Law Duty Not to Disclose If Fiduciary or Trust, Includes Employer-employee Relationships

Trade Secrets
Version of Confidential Info
Ie Customer Lists Secret Recipes
Note If Someone Comes up with the Same 'Secret' Independently They Can Use It. Just Cannot Steal it

Remedies

Must Show Disclosure of the Confidential Info Caused Harm
Injunction or Damages



Insurance
Basically a Wager Cannot Collect Twice If over Insured

Various Types Ie Property to Cover Risk of Damage
If Not Full Coverage You May Become Co-insurer and Bear Some of the Loss

Other Types Include

Business Interruption, Rental Income, Life and Health and Liability

You must Have Some Connection or Insurable Interest


Subrogation
If You Are Covered by Insurance and Claim the Insurance Company Then Gets Any Rights You May Have Had to Collect from the Person Who Caused the Damage.
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Co-insurance Rule You must Insure for at Least 80% of Value or You Will Carry Part of Risk Yourself. Ie House Worth 200,000. You Insure for 100,000. You Will Pay 50% of Loss on 10,000. Fire (Same Proportion as Coverage)

Real Property
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Property

Real Property Is One of the Two Major Subgroups in Property Law
the Other Is Personal Property Which Is Everything Other than Land

Personal Property Is Further Divided into Two Main Groups
1.choses in Possession Also Referred to Sometimes as Chattels or Movables. These Are Hard Goods Where the Value Is in the Item Itself, Ie Your Groceries or Car

2. Choses in Action this Is Where the Value in the Ownership Is Not the Item per Se but What it Represents Ie Intellectual Property. The Value in the New Song You Composed Is Not the Paper Score but the Fact That You Can Collect Royalties If Others Use it

Please Note That in Personal Property like Land Ownership Can Be Separated from Possession. In Land it Could Be by Leasing It. In Personal Property (Choses in Possession) it Is Called Bailment. When You Rent or Borrow My Computer I Am the Bailor and You Are the Bailee (Often in Law the Suffix ‘Or’ Tells You Thats the Person Giving and ‘Ee the Person Receiving. Ie Mortgagor, Mortgagee)

Real Estate Is Land and Anything Affixed to the Land
Therefore Includes Buildings and Chattels That Have Been Annexed to a Particular Degree

Used to Mean You Owned to the Centre of the Earth and up to the Sky Today You Usually Do Not Own Mineral Rights and Your Airspace Only Includes the Height You Can Make Use of Ie Cannot Bar Aeroplane Overflights but Could Bar Power Lines.

Are Various Interests in Land These Have Come down from Old English Law and Include Various Types of Ownership and Rights of Use And/or Occupation
Ownership (Fee Simple) Is the Ownership of Land Outright
Restrictions Are as Set out above and Such Things as Zoning Bylaws Etc. This Interest Is Transferable Ie Sale Mortgage Easement

Fee Tail (Now Abolished in Cda) Was Land That Was Required to Be Handed down to the Eldest Son to Thereby Preserve the Great Estates. Therefore the 'Owner' Had Use and Occupation of the Land but Could Not Sell it or Leave it to Anyone Except Eldest Son.

Life Estate the Right to Use and Occupy Land for the Period of a Lifetime, Yours or Someone Else. The Ownership Interest Remains in Someone Else and the Land Reverts to this 'Remainderman' upon the Death of the Named Life. Fairly Unusual Although Now Being Used More and More as a Tax Planning Device Ie Transfer Cottage to Child, Claim Capital Gains Exemption but Reserve a Life Estate So Johnny or His Creditors Cannot Kick You Off. If You Choose Not to Live on the Land Subject to a Life Estate You Can Still Rent it Out.

Leasehold Estate Ie You Rent the Land.
Can Be for Term of Years Ie 99 Year or a Periodic Tenancy Ie Monthly or Yearly
Be Aware That There Are Significant Differences in Ontario Between Residential and Commercial Tenancies.

Lesser or Subordinate Interests in Land
Easement or Right of Way the Right to Use a Piece of Someone Elses Land for a Particular Purpose Ie to Pass over or the Run Sewers
Like Any Other Interest in Land These Can Be Bought and Sold
Easements Require a Dominant Tenement (The Property That Is Benefited) and a Servient Tenement (The Land That Is Subject to the Right) Also Can Be Public Easements Ie for Power Lines or Drainage
Easements Etc Generally Cannot Be Revoked Except on Agreement by Both Parties.
Easements Can Be Acquired by Grant Ie Selling the Right to Someone or by Prescription That Is by Using the Land for a Period of Time. Ie If I Cut Across Your Lots Corner Regularly for 20 Years I May Obtain an Easement to Continue to Do So Whether You like it or Not.

Note Also That under Some Land Systems If I Continuously, Openly,
Exclusively Occupy Your Land I May Obtain Ownership after 10 Years
May Be Some Illogic in That Ownership Takes 10 Years but Easement Takes 20.



License
Right to Use Someone Elses Land That Is Revocable at Any Time Note this Revocable Right Can Turn in to Irrevocable Easement over Time.

Profit a Prendre
The Right to Some Aspect of the Land for Profit Ie to Remove Gravel or Crops

Restrictive Covenants
A Limitation on How You May Use Your Land Set out Be Contract but Then Binds the Land. Kanata Is Big on These Ie Most Builders Put on Covenants That You Cannot Plant Certain Trees or Change the Colour of Your Front Door Expanded Version Often Called Building Scheme

Matrimonial Law
Wife Used to Have Dower Ie the Right to One Third of the Profits or Income from Land During Her Life Even If Her Husband Was Dead.. Therefore She Had to Sign off Any Time H Sold Any Land.
Husbands Had Curtesy in Their Wives Land. The Right to Occupy Any Land the Wife Died Owning.. Both Now Abolished in Ont and Replaced by Matrimonial Property Which in Essence Means Both Wife and Husband Have Equal Interest in Land Owned (Or Leased Etc) by Either
Matrimonial Home Requires Signature of H and W to Sell of Mortgage While Other Property Can Be Sold Without Spouse If Not Mat Home. The Matrimonial Interest Is Triggered on Death, Separation or Certain Mental Breakdowns.



Tenure
This Is the Method or How You Hold Land
Ie Two or More People Who Own Together May Own as Joint Tenants or as Tenants in Common or Even as Partnership Property
If Jt When One Dies the Others Automatically Own the Deceased's Interest
If Tenants in Common the Deceased's Interest Goes According to His Will or Intestate Legislation
A Joint Tenancy Can Be Converted to Tenancy in Common
If the Deed Is Silent as to Jt or T in C a T in C Will Be Created
Jt Often Referred to as a Poor Mans Will

Other Interests
Option Creates an Interest in Land That May or May Not Be
Fulfilled. Can Be Bought and Sold.

Agreement of Purchase and Sale Ie the Agreement That When Fulfilled Is a Sale of Your Interest in the Land

Mortgage Loan upon Land Legally You Transfer Your Interest to the Lender upon Condition He Return it upon Fulfilling Certain Conditions Ie Repaying the Loan

Registration of Land
In Canada Essentially Two Types
Registry System and Land Titles (Torrens)
Most of West Is Lt, Most of East Including Ont Is Registry or a Mix of Both Types

Both Systems Require Registration of Any Instruments (Documents Ie Deeds Mortgage Etc) Which Affect Interests in Land If They Are to Be Effective Against Third Parties. Ie the Rest of the World Is Considered to Be Aware of the Mortgage If it Is Registered
(Similar to Ppsa)
Registry Does No More, You Still Have to Ascertain If Title Is Good
Land Titles the Gov't Certifies That the Ownership Is Valid. (Note However That There Are Exceptions)
Essentially Registration Is on Time Ie First to Register Has Paramount Rights Ie a Mortgage Is a First or Second Depending on Whether or Not There Is a Mortgage Registered Earlier on the Land. Therefore When a First Mortgage Gets Paid out the Second Automatically Becomes a First.

Ontario Has Both Systems Although All New Condominiums and Subdivisions must Be in Lt

Condominiums
Ownership of Your Unit and Common Ownership of Common Elements Ie Halls
Governed by Condo Assoc Who Are Elected by the Owners

Co-op
Similar to Condo but Common Ownership of Whole with Contractual Right to Occupy One Unit


Landlord and Tenant
Obviously Not Ownership
Limited Usually Specific Duration in Time. Much of Downtown London Is on 999 Year Leases Granted in the 10th or 11th Centuries
Lease Bestows Right to Exclusive Possession for the Period
Can Set out Your Own Terms by the Lease Contract
If over 3 Years must Be in Writing Also Can Be Registered

Leases 'Run with the Land' That Is They Bind Future Owners (If
Notice) Therefor If Land Subject to Lease Sold Cannot End Lease.
Note If You Lease Property That Is Subject to a Mortgage and There Is Default You May Find That If the Mortgage Is Prior to Your Lease Your Rights Are Subject to the Mortgage Lenders Rights and in this Case He May Be Able to Turf You out

Types of Tenancies
Set Duration or Term Lease Ie until 1 Sept 1994
T May Have Right to Sell or Sublet Lease
If So Original Lease Is Called Head Lease and Subordinate Leases Are Sub or Sub-sub Leases
Other Type Is Periodic No Specified Duration. Usually Requires Notice of at Least the Period to End Ie Monthly Tenancy Requires 1 Month Notice
Again Note Often Modified by Statute Esp in Residential
Tenancy at Will -Allow Purchaser to Take Poss Prior to Closing Usually Doesn't Require Notice-- Do Not Do on Residential Sale
Tenancy at Sufferance T Overholds and Landlord Does Nothing

Rights and Obligations
Common Law and Statute Affect
Traditional Obligations in Commercial Tenancy (Can Be Modified by Statute or by Contract)
Vacant Possession L must Provide If Not Can Void Lease And/or Give Rise to Damages
Quiet Enjoyment
Does Not Mean Quiet Simply Means L Will Provide Premises and Do Nothing to Stop T from Using and Will Assist T in Use Ie No Blocking Access. Also Implies L Has the Right to Lease the Premises
Repair
Unless Premises Are So Bad as to Be Breach of Quiet Enjoyment T Takes Premises as They Are
Note If Building Falls down this Is Breach of Quiet Enjoyment Covenant.
Termination
Fixed Term Expires at End
Periodic Requires at Least One Clear Period of Notice
Frustration Now Applies to Residential and Should Be Covered in Commercial Leases

Tenet Obligations
To Pay Rent
This Is Independent of L Obligations Ie Repair
Therefore Cannot Withhold Rent
To Keep Premises in Good Repair (Note T Not Responsible for Reasonable Wear and Tear)
Fixtures Usually a T Can Remove His Fixtures at End of Term Provided He Restores Premises to Prior Condition -But Always Have Set out in Your Lease Saves Lots of Grief




Remedies
T Fails to Pay Rent L Can Sue and or Evict
Can Also Levy Distress in Commercial Tenancies Ie Lock Doors and Seize and Sell T's Goods
If T Vacates Before End of Fixed Term or Without Proper Notice He Remains Liable for Rent to End of Lease or for Proper Notice Period
Injunction Also Available If Premises Used Contrary to Lease
T's Remedies Are Basically Sue for Damages or Injunction

Note as in Any Contract If Breach of Fundamental Condition Lease May Be Voided with Right of Damages

Residential Tenancies

Has Been a Great Deal of Statutory Modification by Landlord and Tenant Act and Rent Control
There Are More Tenants than Landlords.
Ie Can Only Raise Rents Once a Year and to Specified Limits
Changes in Notice Periods Ie Even at End of Lease (Monthly or Yearly) must Give 60 Days Notice of Intent Not 30
Except for Breach of Lease or Owner Occupation or Substantial Renovation Etc Cannot Force T out Even at End of Term
Sets Standards of Repair Landlords must Adhere to
Rights of Privacy
In Ont. Residential No Security Deposits (First and Last Month Rent Ok but L must Pay Interest)
No Distress
Eviction Requires Notice to T and Hearing and If T Pays up or Corrects the Breach of Lease He Can Likely Stay
Have Right of Reasonable Sublet Regardless of Lease.
Note in Any Sublet You Remain Primarily Liable


Mortgages
To Raise Money to Buy Property or Just to Raise Capital
You Temporarily Transfer Title to Lender as Security What You Have Left Is Called Equity of Redemption That Is the Right to Redeem, If You Put on a Second You Are Mortgaging Your Equity of Redemption and Now Hold the Equity of the Equity of Redemption Etc
Historically If You Missed One Payment the Lender Owned the Land and All Your Rights Were Gone. Equity Softened this by Allowing Fairness to Apply in Effect So Long as You Provide What the Lender Is Entitled to You Can Recover the Land Ie Payout Arrears and Interest and Costs

Lenders Remedies Are Foreclosure or Power of Sale

Foreclosure If Default L Applies to Court for Nisi Order That Is Property Is Foreclosed Unless Loan Paid out in Specified Period If Not L Owns (Gets Final Order of Foreclosure ) and the Relationship Is Ended. Lender Does Not Have to Account for Excess Profit and Cannot Collect Shortfall Is Now Quite Rare
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Power of Sale
On 15 Days Default L Can Give 35 Days Notice and List Property for Sale Can Get Eviction Order and Also Bring Action on Covenant for the Outstanding Loan. Property Is Sold and Any Shortfall Is Still Owed. If an Excess it Goes Back to Mortgagor
Can Redeem Anytime Prior to Sale upon Payment of Arrears Costs and Interest. Therefore If You Are Selling Power of Sale Make Agreement Conditional on No Redemption
Can Also Just Sue on Covenant or Go into Possession and Utilize Profits to Pay Yourself
Judicial Sale Similar to Power of Sale but Done under Court Supervision

Priorities
As Indicated First in Time Is First in Right
Therefore If I Am a Second Mortgagee and the First Goes into Default I Will Get Nothing Except the Right to Sue N the Covenant If the First Mee Forecloses. If He Goes Power of Sale Any Excess after Sale Expenses and Repayment Will Flow to Me and Once I'm Paid out to Whoever Is next in Line.
Problem Is While There Is Some Duty on First to Get Reasonable Price it Is Not a High Duty and Power of Sale Properties Go Relatively Cheaply. Therefore I May Loose.
If I Am Second Mortgagee I Can Also Power of Sale or Foreclose but My Interest Is Still Subject to the Prior Mortgage and Any Things like Taxes or Hydro or Water That Have Been Added to Tax Roll

When Raising Money the Lender Will Sometimes Want a Collateral Mortgage Same Rights Etc but May Be Registered Against More than One Property Discharge of One Operates as Discharge of All
You Will Often See Them Now for Lines of Credit


Intellectual  Please note Intellectual property is part of personal not real property. YOU WILL NOT BE EXAMINED ON INTELLECTUAL PROPERTY. The following is informational only

Real V Personal Prop
Note Difference Ownership (Legal Title) V Possession
Personal Subdivides Tangible and Intangible
Intangible Ie Chose in Action
Special Category of Chose in Action Is Intellectual Prop. Ie Patent Copyright Trademark Industrial Designs & Trade Secrets
Have Discussed Personal V Real Property but Couple of Notes Ie Personal Prop That 'Attaches to the Realty' Becomes Part of the Land Ie Water Heater, Lights Depends upon Degree of Annexation
Exception Trade Fixtures (Cover in Lease)

Lost Goods If I Find My Interest or 'Title Is Better than Anyone Else Except Owner and Secured Creditor on That Item






Intellectual Property
Intangibles Although May Be Actual Manuscript
Purpose Is to Allow and Encourage Dissemination of Ideas Etc and to Reward People Who Do the Original Work

Copyright


Owned by Creator Unless Created as Part of Job or Contract
Portraits or Pictures Commissioned Owned by Person Who Commissions
Applies to Original Writings Music, Lyrics, Choreography, Pictures Sound Recordings Art Architecture, Computer Programs

Fair Dealing Allows Reviews and Excerpt Use
Cannot Copyright a Mere Idea
Good for 50 Years from Death of Creator Except Pictures- 50 Years from Creation of Negative

Copyright Is Automatic on Creation of Work Therefore Only Question Is How to Prove You Created First Use Postmark?

Can Be Sold Reverts Back to Author or Estate after 25 Years

Moral Rights Even If Copyright Sold the Work Cannot Be So Changed as to Reflect Ill or Damage Reputation of Author or the Work Ie No Distortion Major Changes or Mutilation
Carries Same Penalties as Regular Infringement
Can Waive but Not Sell Moral Rights
Penalties under Act
Summary Conviction 6 Months And\or $25k
Indictable 5 Years And\or $1,000,000.
Also Can Be Sued for Lost Profits Etc and Injunction

Patents
Monopoly for Invention
Must Be New Not in Public Domain
Must Be Registered Can Be Several Years for Process but Application Date Determines
Good for 20 Years
Protects Against Simple Variations







Trademarks
Term, Symbol or Design Used to Id Business or Product.
Even Covers Coke Bottle Shape
Purpose to Prevent Others from Confusing Public as to Maker or Supplier
Must Be Registered Good for 15 Years and Is Renewable
If You Do Not Protect it You Can Loose it Ie You Are Aware Someone Else Is Using and You Do Nothing to Stop it
Called Passing off Action When You Believe Someone Is Using Your Mark

Industrial Designs
Same Idea Good for 5 Years and Is Renewable

Confidential Info
Common Law Duty Not to Disclose If Fiduciary or Trust, Includes Employer-employee Relationships

Trade Secrets
Version of Confidential Info
Ie Customer Lists Secret Recipes
Note If Someone Comes up with the Same 'Secret' Independently They Can Use It. Just Cannot Steal it

Remedies

Must Show Disclosure of the Confidential Info Caused Harm
Injunction or Damages



Insurance
Basically a Wager Cannot Collect Twice If over Insured

Various Types Ie Property to Cover Risk of Damage
If Not Full Coverage You May Become Co-insurer and Bear Some of the Loss

Other Types Include

Business Interruption, Rental Income, Life and Health and Liability

You must Have Some Connection or Insurable Interest


Subrogation
If You Are Covered by Insurance and Claim the Insurance Company Then Gets Any Rights You May Have Had to Collect from the Person Who Caused the Damage.

Co-insurance Rule You must Insure for at Least 80% of Value or You Will Carry Part of Risk Yourself. Ie House Worth 200,000. You Insure for 100,000. You Will Pay 50% of Loss on 10,000. Fire (Same Proportion as Coverage)
Worth 200,000. You Insure for 100,000. You Will Pay 50% of Loss on 10,000. Fire (Same Proportion as Coverage)
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