Attaching Liability: (S.21)
(1) Everyone is a party to an offence who:
A. actually commits it
B. does or omits to do anything for the purpose of aiding any person to commit it
C. abets any person in committing it
(2) when 2+ people form intention of unlawful purpose to assist eachother
Issues: intention required, withdrawal, foreseeability, different convictions of parties?
R v Henderson:
· 3 conspire to rob bank, see police car while driving
· Police take H's gun, friends start shooting, 2 police killed
· Charged: murder of police
· Crown: common purpose throughout all events
· Court: killing was not common purpose
· Crown: after attempted robbery, the new common-purpose was formed
· Court: not guilty of attempt(not beyone mere preparation).
· Guilty of Conspiracy.
· Issue: if there was plot to resist legal apprehension = guilty of murder
· Was not able to assist once disarmed, withdrawl from common purpose? New Trial Ordered

Duress/Compulsion (S.17 & Common law defence)
S.17 Requirements:
1. threats of immediate death or bodily harm (can be against 3rd party)
2. by person who is present when offence is done
3. accused believes threats are real (subjective test)
4. individual is not part of conspiracy or association whereby subject to compulsion
5. section not allowed for murder, treason, sexual assault.
R v Carker
· protest in prison. C told to break fixtures or else be kicked and knifed when possible. He complied.
· Charge: unlawfully and wilfully damaging public property: mischief
· Defence: S.17, (court won't allow common law duress)
· S.429 deemed that mens rea was present
· Court: were threats present? immediate death/harm not possible

R v Paquette
· Court: s.17 is limited to cases where accused 'actually commits the offence' and not Attached Liability (s.21)
· Therefore, relied on common law duress. Valid for murder where aided (s.21, attached liability).
· ***This view accepted in later cases (although lack of mens rea defence was available in      r v Hibbert)
R v Hibbert (Lawrence) 
· Hibbert calls Cohen to Lobby. Bailey shoots Cohen in lobby 4 times. Hibbert was threatened by gun throughout.
· Charge: Aggravated Assault
· Appeal Grounds: judge erred in saying duress defence not available since did not use safe avenue of escape. However, this should be a subjective test, which judge did not follow.
· Judge: duress can be a defence as an excuse and to negate mens rea.
· Court: 21(1)(b) "for the purpose of" means intention. 
· Duress always available regardless of whether mens rea type of defence available
· whether avenue of escape existed should NOW  use OBJECTIVE test(reasonable person), but personal circumstances taken into account
R v Ruzic
· Ruzic flew to Toronto. False passport & 2 kilos of heroin. Threatened by person in Yugoslavia, also threatened mother. Did no alert anyone of threats
· Charge: importing narcotics & possession of false passport
· Defence: common law duress. lacked immediacy and personal threat in S.17, but said such should be struck down under charter
· Acquitted
· SCC: immediacy and presence infringe S.7 of charter?
· are 'moral voluntariness' and 'moral blameworthiness' the same thing?
· SCC: moral involuntariness DOES NOT = moral innocence. therefore okay to punish. However, unjust to punish involuntary actions
· S.17 violates the principle of involuntariness. Immediacy and presence are too restrictive. Therefore S.7 of Charter violated by restrictive nature
· immediacy and presence requirements struck down. use common law defence.
R v Ryan
· Duress elements:
1. must be an explicit or implicit threat of present or future death or bodily harm
2. accused must reasonably believe the threat
3. no safe avenue of escape
4. close temporal connection between threat and harm threatened
5. proportionality between the harm threatened and the harm inflicted
6. the accused is not party to conspiracy or association subject to compulsion
· Difference between S.17 and common law defence:
1. S.17 only to those actually committing the offence
2. S.17 has offence exclusions, whereas common law appears not to
Duress Alternatives:
1. S.17 (subject to Ruzic)
2. Common law defence duress
3. lack of mens rea

Necessity- common law defence
· emergency, no reasonable alternative
· harm avoided more serious than harm caused
· judged by ordinary common standards
· Problem: *harm avoided* is never certain
R v Perka
· headed for Alaska on boat, bad weather, feared capsizing, Captain ordered drugs to shore
· Majority: Necessity defence available. Operates as an excuse, not justification. In emergencies human instincts cannot always hold person accountable.
> unjust to punish normatively involuntary acts (lack of choice)
· Test:
1. situation is urgent. Human instinct
2. following the law is impossible, no reasonable alternative
3. proportionality
4. limited by rule that..?
R v Roberts
· mother had heart pain. Roberts drove her to hospital. stopped by police, found impaired.
· Defence:  necessity to save life
· Court: alternative = taxi, ambulance, friends. defence not allowed.
R v Latimer
· Necessity Test:
· imminent peril and no legal alternative - modified objective standard
· proportionality - objective standard

Self Defence S. 34
· S.34(1)if unlawfully assaulted without provocation, justified in using force if not intended to cause death or grievous bodily harm and no more than necessary to enable them or defende oneself.
· S.34(2) justified in causing death or gievous bodily harm if:
· they cause it under reasonable apprehension of death or grevious bodily harm
· they believe, reasonably, that they cannot otherwise preserve themselves from death or bodily harm
· S.36 Provocation: provocation by blows, words or gestures
· S.37(1) justified using force to defend oneself or another from assault, if uses no more force than necessary to prevent it 
· S.37(2)cannot be used to justify excessive force
R v Cadwallader
· 2 years of vague threats from father to son. more immediate 1 week. Son heard father coming up stairs with rifle saying 'im going to kill you'. Son loaded rifle and shot father 5 times. Sick and tired that day.
· Charge: manslaughter/ delinquency
· Crown: 34(2) fulfilled, but force was excessive regarding last 2 shots
· Court: when means of defence is proportionate to assault, self defence valid although "fails to measure with nicety"
· Test: whether the accused used more force than he believed necessary. Subjective test: state of mind of accused.
· Court: he reacted in ordinary way under the circumstances. 
· Acquitted
R v LaVallee
· Argument = he threatens her death, you kill me or ill get you = she shoots him back of the head. long history of domestic abuse
· Expert: battered woman's syndrome. final desperate act believing she would be killed
· Charge: second degree murder
· Court of Appeal: jury should not hear expert testimony. self defence not valid
· SCC: expert evidence admissible to give mental state and whether she perceived the danger
· reasonable person might thought threat unlikely, but important to understand HER perception
· Acquitted
Issues after case:
· women in prison for similar circumstances, what do we do?
· hard to handle within traditional area of self defence
· domestic violence where response of state is less than sufficient
Consent & Assault:
Assault: s.265 (1) A person commits an assault when:
· (a) without the consent of another person, they apply force intentionally to that person
· b) they attempt or threaten, by act or gesture, to apply force to another person, or causes that person to believe on reasonable grounds that theyd cause harm
· c) while openly wearing or carrying a weapon or imitation of one they impede or beg
(2) section applies to sexual assault, sex. assault with weapon, threats to a third party, or causing bodily harm
(3) No consent is: individual submits or doesn't resist by reason (a)there is force (b) threats or 	fear of force (c) fraud (d) the exercise of authority
(4) if accused believes that the complainant consented, important to consider the presence or absence of reasonable grounds for the belief.

S.266: Assault conviction: punishable by summary conviction OR indictable offence up to 5 years

S. 267: Everyone who, in assault: (A) has a weapon (B) causes bodily harm - punishable to summary conviction no more than 18 months OR indictable not exceeding 10 years

S. 268: (1) Aggravated assault: anyone who wounds, disfigures, or endangers life
	(2)  indictable offence not exceeding 14 years

R v Maki
· Hockey game - Green hits Maki in mouth - G hits M again with stick - about to hit again with stick when Maki hit G in head with stick which was deflected from G's stick. Green did not want to prosecute, Maki said it was to protect himself.
· Charge: assault causing bodily harm
· Court: Consent not valid due to limitations. nobody is presumed to accept attack, players are not immune
· Self Defence: reasonable doubt to intention to injure G, reasonable apprehension of bodily harm, and excessive force
· all 3 found doubt
· Aquittal
R v Jobidon
· bar fight. begins again outside bar, accused ran and hit victim after first hit knocked him out. victim dies of brain contusion
· Charge: manslaughter
· Trial: Acquitted. assault needed lack of consent but there was consent, therefore not guilty.
· SCC: The Criminal Code is silent as to the situations will or won't work. However, common law always limited fist fight consent, as not in public interest. 
· Cannot consent to assault that causes bodily harm because:
· fights are without value
· lead to more serious breaches of public peace
· unseemly from moral viewpoint 
· aggressive individuals wouldn't be deterred
· Exceptions:
· rough sporting activities due to social value
· medical interventions/treatment
· stunt men/ risky sparring cultural value
· scuffles between children
· Concurring: consent is in legislation and must be used in all situations, as parliament did not note against it. However, since he hit the man after he was unconcious, no consent.
· 


Mistake of Fact
· Historically: required honest and reasonable belief
· Now: Only honest belief
R v Kundeus
· K sold police LSD, thought sold Mescaline. LSD is 10 years prison, Mescaline is fine of $5000 and/or up to 3 years prison
· Charge: trafficking LSD
· Issue: mens rea? is his mistake relevant?
· Defence: mistake of fact
· Crown: intent to traffick is enough to satisfy offence
· Court of Appeal: essential difference between restrictions on drugs, therefore mens rea required. Mens rea not proven here.
· SCC Majority: not possible to find honest belief in no mens rea
· Dissent: no problem if it were another drug, but it was not
· Issue 1: does the intent to sell less serious drug satisfy intent to sell more serious drug?
· Issue 2: should mistake of fact be objectively reasonable? No, Honest only (subjective)
· Issue 3: whether mistake of fact's innocent belief relates to charged offence or any offence(majority chose latter). 
· Dissent Laskin: Mens Rea and Actus Reus should fit the charge

Ignorance of the Law: S.19
· ignorance of law is not an excuse
Exception: Colour of Right S.322
· (1) everyone commits theft who, without colour of right, takes anything from another
· (a) to deprive owner temporarily or absolutely of property
R v Howson
· Howson towed car away, wouldn't give it back until charges paid
· Charge: theft
· Court: not theft due to colour of right
Cancoil Thermal Corp.
· (exception #2 officially induced error of law)
· Company took off safety guard of metal shearing machine, employee cut off 6 finger tips due to no guard
· Inspector, beforehand, said it was safe to do so
· Officially Induced Error available where:
· 1) accused has broken law
· 2) accused, by official opinion stated it was not illegal
· 3) the official was responsible for the administration of enforcement
· 4) the accused reasonably relied on advice
· they acted reasonably, do not  deserve punishment
Levis(city) v Tretreault
· justification: actor acted reasonably, do not deserve punishment
· Must prove 6 elements:
· 1)  that an error of law or fact was made
· 2) accused considered legal consequences of their actions 
· 3) advice from appropriate official
· 4) advice was reasonable
· 5) advice was erroneous
· 6) person relied on the advice in committing the act
· shifting burden + balance of probabilities (civil) 
R v Mack
· persistently approached by police. finally agreed to sell drugs. 
· Charge: trafficking cocaine
· Defence: entrapment 
· SCC: Entrapment occurs when:
· a) authorities provide opportunity to commit an offence, without reasonable suspicion
· b) when, having reasonable suspicion, they go beyond providing an opportunity and induce the commission of offence
· objective assessment of conduct of the police
· Factors that police go beyond mere opportunity: 
· the type of crime investigated & availability of other techniques
· whether an average person in the position of the accused would be induced to commit the crime
· amount of persistence
· type of inducement used (fraud, trickery, reward)
· whether exploitation of human characteristics (compassion, sympathy, friendship) involved 
· whether police exploited particular vulnerability of accused (handicap)
· proportionality harm caused compared to accused
· existence of real or implied threats by police
· Entrapment decided by judge. 
· Proper remedy is Stay  of Proceedings
· even if jury decides conviction, judge can still enter stay of proceedings
· Onus of proof: balance of probabilities that was entrapped. 
R v Barnes
· undercover `buy and bust `operation near mall. 6-block section. looking for `males hanging around, scruffy dressed and jeans, jean jacket/leather jacket, runners black boots'. She asked for weed, he said no, his friend convinced. 
· Claimed entrapment because only sold because it would be a way of introduction for his friend to meet the girl
· Court: it was 'random-virtue testing' 
· Appeal: police not required to limit investigation to specific areas of mall
· SCC: when a bona fide investigation is directed in area, anybody in the area can be randomly presented with opportunity to commit offence
Incapacity: Provocation: S.232
· 1) homicide would be murder but reduced to manslaughter if person did it in heat of passion from sudden provocation
· 2)Provocation:  insult to deprive self control, sudden
· 3) Questions
· a) whether insult amounts to provocation
· b) whether accused was deprived of self-control, but provocation cannot be from something of legal duty
· 4) murder not necessarily manslaughter if committed by person arrested illegally, but if illegality of the arrest was known to accused
R v Hill
· Hill and Pegg friends. Hill claimed he killed Pegg after homosexual assault, crown claims they were lovers and planned to kill
· charge: second degree murder - convicted
· appeal: reasonable person = ordinary person of same age and sex as accused 
· scc: conviction restored
· Issues: defence argued it should be manslaughter
· what is a reasonable person? age? 
· SCC Dickson: age is relevant and race/handicap/sex. said it was obvious to jury.
R v Parent
· wife estranged, divorce proceedings 4 years earlier. p's shares seized and put for sale. She attended sale to buy. He says: she said 'i told you I would wife you out completely'. He shot her 6 times.
· Charge: 1st degree murder
· Defence: argued manslaughter, lack of intent, provocation
· Trial: guilty of manslaughter
· Appeal: reduced sentence
· SCC: Issues:
· 1) did judge err in direction on intention required?
· said anger capable of negating intent, reduce to manslaughter. Judge overstated effect of anger. Jury misdirected.
· 2) was the error cured by redirection when jury asked for clarifications?
· in redirection, judge stated defence of provocation correctly.
· New Trial Ordered
Intoxication
· only partial defence
· little scientific evidence behind defence
r v Beard
· 1)intoxication that renders incapable of 'specific intent' should be taken into account with other factors.
· doesn't affect 'general intent', therefore still guilty of less offence. murder > manslaughter
· 2) although intoxicated, intent still present
· now: focus not on 'incapacity', but existence of specific intent
· General Intent: intent applied to acts, regardless of purposes
· Specific Intent: intent in actions related to the purposes
· 1977 R v Leary Case: raped woman, claimed drunk, majority said rape is general intent crime therefore intoxication not available
R v Daviault
· victim 65 and in wheelchair. D brought 40oz brandy, she had glass and slept. when woke up, bottle empty, he carried her to bedroom and sexual assaulted her
· D is alcoholic, blacked out
· Expert: most people would die from the amount of alcohol. likely that he blacked out.
· Trial: acquitted, no intent
· SCC: used Wilson view in R v Bernard: modify Leary to allow extreme intoxication defence in general intent crimes
· prove on balance of probabilities
· evidence of expert
Incapacity: Automatism
· common law defence- unconscious involuntary action
· most argue absence of actus reus, some mens rea
R v Parks
· drove 23km and killed mother in law. then to police station and reported crime
· history of sleeping deeply. had great relations with in-laws
· defence: automatism- successful. not mental disorder. 
· concern: how to protect community in future.
R v Stone
· wife objected for S to see sons. argument. said her voice faded and a WHOOSH sensation washed over him. when consciousness, had knife and wife dead from 47 wounds
· remembered stabbing twice before sensation. After, showered, checked into hotel, sold car, flew to mexico for 6 weeks.
· charge: 2nd degree murder
· defence: insane automatism, non-insane automatism, lack of intent, provocation
· Issues: was sentencing judge allowed to consider provocation as factor, as had reduced murder to manslaughter? sentence too lenient(7years) 
· SCC: automatism = impaird consciousness where individual has no voluntary control. denial of voluntariness of actus reus
· Burden: originally reasonable doubt, now burden on defence to prove on balance of probabilities
· presumption that automatism is disease of the mind, but not mental disorder
· if non-mental disorder automatism - decide if involuntary on balance of probabilities
· Decision: disease of mind - valid
Sentencing Options:
· fine
· probation order
· discharge (absolute/conditional)
· restitution/compensation
· prohibitions/forfeitures
· conditional sentence
· imprisonment

Probation imposed:
· in connection to a suspended passing of sentence
· in connection to a conditional discharge
· in addition to a fine
· in addition to incarceration (<2yrs)
· in connection to an intermittent sentence
Discharges:
· occurs if finding of guilt, but judge decides not to enter conviction
· no discharge possible when minimum sentence or 14+yrs 
· Courts must consider:
· whether discharge is in best interest of public
· nature of offence/offender
· if conviction results in unproportionate penalty
Conditional Sentencing:
· 2 decisions:
· decide whether jail deserved or not
· if yes, and term <2yrs, decide if there is risk to community if served there, if not a risk then must be conditional. 
imprisonment- attempt to protect/prevent through
· rehabilitation
· individual and general deterrance
· incapacitation
Fundamental Purpose: crime prevention, respect for law, maintenance of a just, peaceful and safe society by imposing just sanctions
Objectives of Sentencing:
· 
· denunciation
· deterrence
· incapacitation
· reparations
· restitution
· responsibility
· acknowledgment of harm
· rehabilitation

Fundamental principle of Sentencing: proportionality 
Other principles: dont deprive liberty unless appropriate
Electronic Monitoring:
· Active: more expensive, less used now. Knows individuals location at all times
· Passive: more used. checks where they are occasionally
· Objectives: reduce prison population, protect society at minimum cost

Sexual Assault:
Old Law of Rape:
1. vaginal penetration by penis
2. victim not wife of accused
3. lack of consent
Focus: sexual aspects of crime, not assaultive nature of crime
1983 Legislation:
· Main provision: rape replaced with crime of sexual assault. 3 types of sexual assault created as offences
· Focus: assaultive nature of the crime, not the sexual aspects
· show: rape is sexual expression of aggression, not the aggressive expression of sex
· other provisions: all people can be sexually assaulted
· limitation of wife removed
· the sentencing was geared to the level of assault
· Restricted (further from 1976) questioning victims sexual history
· Criticisms:
· excuse of honest belief  of consent not changed
· 'sexual assault' term seen as too broad
· definition left to judiciary
· No Questioning victims sexual history should be included
Since 1983:
· R v McCraw (pg 716)
· R v Seaboyer
· struck down rape shield provisions, violated charter
· laid out broad guidelines for deciding whether sexual history relevant. Majority: judges are enlightened enough today to do this fairly
1992 Legislation:
1. Meaning of Consent: voluntary agreement
2. no consent obtained when:
a. agreement expressed by words or conduct of another person
b. incapable of consenting
c. due to abuse of authority/trust position
d. after consent, expresses by words or conduct, a lack of agreement to continue
3. When belief in consent not valid: not a defence that the accused believed there was consent where:
a. belief arose from their own intoxication, recklessness or willful blindness
b. did not take reasonable steps to ensure there was consent


4. evidence of accused sexual activity
S.276(1) evidence of sexual history is not admissible to infer that:
a) is more likely to have consented to sex
b) less worthy of belief
(2) no evidence on sexual history  unless the judge determines that the evidence:
a) is of specific instances of sexual activity
b) is relevant to an issue at trial, and
c) has significant value that is not substantially outweighed by the danger of prejudice to justice; AND in determining whether the evidence is admissible, Judge should consider:
a. interests of justice, right of the accused to make a full answer and defence
b. society's interest in reporting of sexual assaults
c. whether there is reasonable prospect that evidence will assist case
d. need to remove any discriminatory belief/bias
e. the risk that the evidence may arouse sentiments of prejudice and sympathy in jury
f. the potential prejudice to the victims dignity and right of privacy
g. the right of victims personal security and full protection to the benefit of the law
h. any other relevant factor
	(5) reputation evidence:
· S. 277 evidence of sexual reputation is not admissible for the purpose of challenging or supporting the credibility of the complainant
Post 1992:
· R v O'Connor- dealing with access to victim's records
1997 Legislation
· 278.2(1) no record relating to a victim or witness is allowed to be produced to an accused unless:
· must make an application to judge and set out the grounds for which they rely to establish the record is likely relevant to an issue at trial or competence of witness
Current Issues/Developments:
1. enforcement mechanisms: problem getting more victims to come forward
2. Lack of funding for victim support services
3. Civil Suits: against attacker by Victim. Against Police
Myths around Rape:
· frequency
· 'situation' of rape - her fault
· the victim - whore
· nature of rape itself - 'asking for it'
Solutions: 
1. change the system (long term)
2. raise cost of rape to accused, focus on victim to lower the cost

Part 2: Essay Question (20 marks) 
Answer the following question in essay format. The question is to be answered in your exam booklet. Be sure to place your Scantron sheet and your examination in your booklet at the end of the exam. 
The 1983 legislation dealing with sexual assault and the subsequent revisions to the law will do little to address the problems which were witnessed under the old “rape” laws. Discuss this statement with reference to the relevant legislation and case law, the social context of sexual assault, and the enforcement problems which remain today.
