Reading 1A: Court Systems and Procedures

Friday, June 17, 2011
12:19 PM

> The System of Courts in England
o Courts are very important in a common law legal system.
= A major portion of business law continues to be created by judges
o We study the English courts because much of our own law is derived from English Case Law, so
knowing the structure of the courts that decided cases makes them easier to understand.
Additionally, the English system affords a good starting place because England has a single
government and its system of courts is easier to grasp.
o There are three levels of courts:
= First Level: Trial Courts
= Second Level: Court of Appeal
= Third Level: Final Court of Appeal

o The Courts of First Instance
= Aka Courts of original jurisdiction because actions begin and trials take place in this court.
= Witnesses are called and an initial judgment is rendered.

o The Court of Appeal
= The next level of courts
= Actions do not originate in this court, but a party who is dissatisfied with the decision of a court
of first instance may appeal here to have the decision reconsidered.
= Appellant: The party who petitions for an appeal
= Respondent: The party who defends on an appeal
= The appeal is not a new trial and no witnesses are called, the court does not listen to questions
of fact because they were for the trial judge to decide.
= The court of appeal proceeds on the basis of the written trial record, and lawyers for each side
argue only questions of law
O The appellant is claiming the trial judge made an error in the law and the respondent is
saying the trial judge was right.
= The court may do one of 4 things:
O Agree with the trial judge, and dismiss the appeal
O Agree with the appellant and reverse the trial judgment
o Vary the trial judgment in part
0 Declare that the trial judge erred in failing to consider certain facts and send the case back
for a new trial in the lower court.
¢ New Trial: A case sent back by the appeal court for retrial by the lower court.
The Court of appeals typically hears the case in a panel of three, occasionally 5, verdict is based
on a majority.

o The House of Lords
= Parties dissatisfied with a decision made by the Court of Appeal can go before the house of
Lords, the ultimate court of appeal and the highest court in the land.
= Only lawyers and judges who have been elevated to the peerage actually hear and decide these
appeals.
0 Lord Chancellor and up to nine Lords of Appeal in Ordinary (full time salaried judges)

> The System of Courts in Canada
o The Canadian constitution divides legislative powers between the federal and provincial
governments.
= Gives the provinces jurisdiction over the administration of justice
O The operation of police forces and the court system

Commercial Law Page 1



= Gives the federal government jurisdiction over trade and commerce, banking, bankruptcy, and
criminal law
The government is divided this way due to the fact the USA had undergone a civil war, in which
Canadians believed was caused due to the locally elected judges who passed discriminatory laws
against outsiders (citizens from other states)
= The Canadian government planned to therefore avoid the problem of local bias by placing
jurisdiction over matters that might be affected by local influence in the hands of the national
government.
Generally there are 3 tiers of courts in the Canadian system
= The courts of first instance
= The intermediate provincial courts of appeal
= The final court of appeal, the Supreme Court of Canada
O The names and jurisdictions of the courts differ somewhat from province to province but
in general they follow the same pattern as set below.

The Provincial Court System
= The primary system of courts that deals with most matters of private and public law.
= The Courts of First Instance
O Trial courts where witnesses give evidence and initial judgements are made.
0 The topic of dispute will determine in which trial court the dispute belongs.
o Two branches:
¢ The inferior trial courts
¢ Created by provincial legislation for a particular purpose.
& Small Claims Court

» Private disputes for smaller amounts of money

» Simple and Informal, cost of taking action is low

» Most consumer or client disputes and collections are handled in this court

» Busiest civil court

<& Provincial Division

» Decides very little private law

P Hears criminal cases of almost every type except for serious things like
murder, treason, sexual assault.

» No jury trials are held before Provincial Division judges

» The accused may elect to have a jury trial, then the case must be held in
an upper trial

— Accused must have a case for which they could be sentenced 5 years
in prison.
¢ Superior Trial Courts
¢ Constitutionally created courts presided over specific topics
¢ Surrogate Court (Probate Court)

P Supervises the estates of deceased people.

P Appoints an administrator to wind up the affairs of anyone who dies
without leaving a will (intestate), settles disputes over the will and
division of assets, approve accounts of executors and administrators.

& General Division or Superior Court

P Unlimited jurisdiction in civil (private) and criminal actions.

» Federally appointed judges sit in this court that deals with divorce and
most serious criminal matters, as well as all civil (private) disputes outside
the jurisdiction of the small claims court.

— Most of the time inferior court trials are appealed to the superior
court before they move on.

* Intermediate Appellate Court

¢ Court of Appeal
¢ Each province has one intermediate appellate court.
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» Appellate Division, the Supreme Court en banc, and Queen's Bench
Appeals as well as the Court of Appeal
¢ All matters appearing in the court of first instance are appealed to the
Provincial Court of Appeal

o The Federal Courts
= Supreme Court of Canada
o The final court of appeal in Canada
O 9 judges and hears appeals from both the provincial and federal courts of appeal.
O Special jurisdiction to rule on the constitutionality of federal and provincial statutes when
they are referred to the court by the federal Cabinet.

= The Federal Courts
O Courts of First Instance
¢ Tax Court of Canada
<& Hears appeals of taxpayers against assessments by the Canada Customs and
Revenue Agency
¢ Either the taxpayer or department may appeal the decision.
¢ Federal Court of Canada
¢ Federal government maintains the federal court of Canada in 2 divisions
» Trial Division
» Appeal Division
¢ Intermediate Level Appeal
¢ Federal Court of Appeal
© Hears appeals from the Federal Tax Court and the Federal Court of Canada Trial
Division

o International Issue
= The System of Courts in the United States
O Both Canada and the USA have federal systems of government and common law legal
systems, but major differences between their constitutions
¢ USA, individual states have more autonomy and have the residual power that in
Canada rests with the federal government.
¢ Canada has the power to create a full system of three tier federal courts throughout
Canada. Provincial courts deal with cases of first instance, where they then move to
provincially and federally appointed courts.
¢ USA has a full system of federal courts that handles some, but much less cases, then
the individual state courts.
¢ Most states have an independent three tier system too.
¢ Canadian judges are appointed to a life term, and begin from being a lawyer,
screening by a committee then selected by the Minister of Justice and the Cabinet.
¢ American Supreme Court judges are appointed by a president through the Senate.
¢ State judges are selected for limited terms by election.

> Procedural Law: Using the Courts
o Rules of Civil Procedures: The Provincial regulations that set out the steps in a private law suit,
including forms, fees, and timelines.
o Who May Sue?
= Not everyone has the capacity to start an action
o Adult Canadian has full access
O Generally, non Canadians can sue, but during hostilities they are viewed as aliens and are
forbidden the right to sue.
o A child under the age of 18-19 needs adult representation
¢ |f a child starts a case without an adult, the court will 'stay' proceedings until a
parent or litigation guardian is appointed.
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¢ Children are presumed not the have the sound judgment needed to undertake the
risks of court proceedings.
¢ Insane person cannot sue without the representation of a sane adult either.
o Corporations may sue and be sued
¢ Thought of as a single person
= |nall cases, an action is brought forward by a person either for their benefit or for the benefit of
another person
= Unincorporated Collectivity: A group of persons that in most cases is not recognized by the
courts and that may not be sued or sue.

o Standing to Sue
= Courts have been reluctant to permit actions by individuals when their rights are not specifically
affected.
o Litigious members of the public may choose to litigate many matters in which they have
no direct interest.
= On the other hand, the risk of serious injury to large groups from some matters has grown,
making the individual at risk.
o Effective means must be available to the public to protect itself from careless and
unscrupulous enterprises, especially if no governmental body is taking steps to protect the
public.

o Class Actions
= Courts are reluctant to take away an individuals right to litigate their own claim.
= On the other hand, it would be unfortunate to clog the courts with hundreds of repetitive
claims.
O Sometimes the amount in dispute is not worth the cost of a lawsuit unless multiple
plaintiffs can pool their resources.
¢ This is known as a class action
¢ An action in which an individual represents a group of possible plaintiffs and
the judgment decides the matter for all members of the class at once.
¢ Benefits include avoiding multiple actions and inconsistent results
= A court must approve the idea of a class action before it can succeed
0 Whether there is an identifiable group, common issues, a class action be a preferable
procedure?
¢ |[fyes, a class action proceeds, and it makes the matter a res judicata
¢ A case that has already been decided by a court and cannot be brought before
a court again
= Most class actions are brought forward by plaintiffs

o Settlement out of Court
= Advantages
O Even when parties start court proceedings the disputes rarely go to trial
O Most are resolved by a settlement
¢ An Out-of-court procedure by which one of the parties agrees to pay a sum of money
or perform an act in return for a waiver by the other party of all rights arising from
the grievance.
¢ Speedy and definite and avoids the expense of litigation
¢ Each party avoids risk as well
¢ Many settlements are stopped as soon as they are started
O Why are courts so important then?
¢ The decided cases supply the principles by which aggrieved parties may gauge the
relative merit of their claims, predict the outcome of a possible court action, and
strike a value for their claims
¢ The court is the last resort, it settles the issue when the parties themselves cannot

Commercial Law Page 4



= Growing Delay in the Court System
o The number of cases going to trial has increased steadily over the years
¢ Due to...
¢ Higher general level of education
O Greater awareness of one's rights
¢ Increased complexity of society and the legal system
¢ The need for many new regulatory schemes
¢ Has lead to a backlog causing very long delays in actually getting most cases heard
¢ Currently can have delays of several years
o Delays can lead to hardships
¢ Ex. A plaintiff who needs to wait years before they are heard before a court who
suffered a major head injury may find it hard to recall evidence later.
O The court has made rules that penalize parties who do not accept a reasonable offer of
settlement, and can sometimes be ordered to pay the settlement

o Procedure before Trial
= Rules of procedure are an important part of the law because a well-defined procedure is
necessary to permit the courts to work efficiently.
O Procedure has now been simplified, and the number of steps in legal proceedings reduced
¢ Most litigation proceeds in a form known as action
<& Begun by issuing
» Commencing the lawsuit by filing a copy of the statement of claim with
the court office.
— And serving
¢ Providing a copy of the issued claim to each defendant
¢ The served statement or claim lists the cause of action
P An event or set of events that gives rises to legal liability.
= Atrial does not follow automatically from a decision to start and action.
O The plaintiff needs to serve notice before doing anything
O Once the action has formally been commenced it does not go straight to court as there
could be a cheaper faster alternative
O Pre-trial procedure attempts to narrow the trial to precisely the matters that are being
disagreed on.
= Necessary steps of Trial
o Step1
¢ Defendant must enter an appearance
¢ File notice of an intention to contest an action
¢ The plaintiff then gives a statement of claim giving details of the reasoning behind
the cause of action
¢ Defense replies with a statement of defense
¢ Areply to a statement of claim, admitting facts not in dispute, denying other
facts, and setting out facts in support of the new defense.
¢ Plaintiff can choose to deliver a reply countering the added facts from the defense
and add further facts, then the defendant may offer a counterclaim as well as
defend.
¢ A claim by the defendant arising from the same facts as the original action by
the plaintiff to be tried along with that action.
o Step 2
¢ Documents are assembled to form the main body of pleadings
¢ Documents filed by each party to an action providing information it intends to
prove in court.
& Surprise evidence is typically not allowed
o Step 3
¢ Examination for Discovery
O Processes allowing either party to examine the other in order to narrow the
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issues and to decide whether to proceed with the trial
¢ Each party must provide their list of evidence and witnesses for review.
¢ After discvoery, most provinces require a pre-trial conference with a judge to once
again review and conclude a settlement cannot be made.

O Once both sides have decided the action should go to trial, it goes on the docket for the
next available sitting of the court.

o The Trial
= Culmination of the action
= Parties bring evidence of all facts in dispute before the court
= |n private actions, the burden of proof is on the plaintiff to prove their case
= Plaintiff must then argue that their points prove the claim in law
= Defendant must attempt to establish another version of the facts or at least to minimize the
value of the evidence submitted by the plaintiff
= Evidence is brought before the court by examining witnesses
o Counsel calls witness, questions, then defendant cross examines, then counsel re-
examines. The same process goes for the defense.
= Certain types of evidence are not admissible
O Evidence that is acceptable to the court
O Some evidence does not add anything to the facts in dispute, or they are hearsay
¢ Words attributed by a witness to a person who is not before the court are
considered not credible.
= When the court has heard all evidence, counsel then present the arguments in law favouring
their respective clients.
= The judge may give their decision at once, or after a short recess, but the judge typically
reserves judgment
O Postpones giving a decision after the hearing ends

o Appeals
= Must decide to appeal within 30 days or less
= Take form by review in appeal court of evidence forwarded to it from the trial courts.
= Appeal court may order the case be sent back to a new trial

o Costs
= Who provide Funds for the Court System?
O The courts provide a public service as an essential way for parties to solve their problem
without taking matters into their own hands, with the probable risk of violence.
o Our government pays the expense of sustaining the court system, including the salaries of
the judge, registrars, clerks, etc. as well as the court building maintenance.
o Litigants pay a portion of these overhead costs through charges made for specific items.

= Solicitor-Client Fees
O Payment for the time and expenses of a lawyer in preparing a case and representing the
client in negotiations to settle or in court.
o Legal Aid
¢ A system where the government pays for many legal services provided to low-
income litigants.
O The litigant must pay for all costs of their trial.

= Party and Party Costs
o Canada plays by the "loser pays" rule
¢ If you lose your case, you are responsible for covering part of the winning party's
costs in party and party costs
¢ An award that shifts some of the costs of litigation to the losing side according
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to a published scale of fees
o
= Total Costs of Litigation
o Asolicitor client fee is almost always greater than an award of party and party costs.
¢ The plaintiff will usually still need to cover some of their lawyer costs even if they

win.
o If solicitor-client costs are awarded, the loser must pay in full the winners client costs.
m]
o Legal Aid

= The resource costs time and money, and it is being debated whether our economy can continue
to subsidize legal aid fees, and legal aid services have been cut back.
= (LEGAL AID DOES NOT COVER BUSINESS SUITS)
= There are two forms of legal aid
o Judicare
¢ A model of legal aid in which lawyers agree to be paid according to government fee
schedules for serving clients who qualify for legal aid.
<& Are paid substantially less
¢ Found on a list, and used by people who can't afford lawyers.
o Community Legal Services or Legal Clinic
¢ A model of legal aid where legal services are delivered by community law offices with
full time staff lawyers and managed by boards elected by residents of the
community.

o The Economics of Civil Litigation
= |s it worthwhile to start an action?
O Key business law risk-management question
¢ Always the risk of losing...
¢ Reward should be greater than amount you're paying your lawyer
o Litigation has business costs, and not just monetary legal costs
¢ Might not be worth a business's time and effort to fight

o Contingent Fees
= Contingency Fees
o A fee paid for a lawyer's service only if the client is successful; no charge otherwise.
¢ |[f the lawyer wins, they get a % of the won proceeds
¢ Alawyer may take several cases and only win one, but earn enough to cover the
other lost cases that he wasn't paid for.
= Contingency fees in Canada
0 Slow to adopt them cause they believe they:
¢ Encourage unnecessary litigation
¢ Expose defendants to costs of defending themselves agaisnt claims that have no
merit.
¢ Encourage some clients to agree to unconscionably large % fees demanded by their
lawyers.
¢ Drive up the cost of settlements and court awards, increasing insurance premiums.
¢ Cloud the judgment of lawyers

» Methods of Enforcing Judgment
O Judgment Creditor
® A party who has obtained a court judgment for a sum of money
o Judgment Debtor
= A party who has been ordered by the court to pay a sum of money
= |f financially sound, order of the court will be convincing enough
o If they resist, or cannot make that money, an enforce payment must be made
O The judgment creditor can take as much of the assets of the debtor to make up for the
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money they are owed.
< [f that’s not enough, the creditor can wait for more, or write off the remaining
amount they are owed.
¢ Canrequest a Garnishee Order
¢ An order requiring the debtors employer to retain a portion of the debtors
wages each payday and surrender the sum to the creditor
¢ RARELY, the creditor registers the judgment with the sheriff and requests to levy
execution against the assets of the debtor to satisfy the judgment.
¢ Seize land
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Lecture 2: Systems of Law (Decisions)

Wednesday, September 14, 2011
11:36 AM

> Systems of Law
o Civil Law System
= Only used by Quebec in Canada
= QOldest form, originated in Europe, and is currently used still in Europe a lot.
o French speaking Canadians continued using it now
= Works well in jurisdictions that use it
= Fast and Efficient
= All civil law is written and codified, and whenever there is an action, the
judge will decide the most relevant civil code from the book, and make a
decision based on that code.
O No necessity to look at past decisions.... Simply the code.
= Hard to predict outcome of case, because nothing is used from past
experiences.
= Very generalized, becomes kind of stagnant.
= Can be inconsistent based on what segment of the code each judge uses.
= Only used for civil law cases, the criminal code is used for criminal cases,
the same method is used though... no precedents just a different code.
o Common Law System
= Not nearly as old
= Qriginated in 12th century in England
= Based on local customs originally
= Based on theory of precedents
O Stare decisis
O Based on previous cases, whereas we let the former decision stand
from previous cases.
O Judges must look at past cases from a higher or equal court with
similar facts before they can make a decision on the case at hand.
= A bunch of cases were published so that other lawyers and judges could
follow them to make decisions that would remain predictable and
consistent.
= Judges do not use bad decisions that were obviously wrong, or decisions
that just don't apply or have relevance... so it's fair.
= Much more complicated and messy, cause lawyers and judges need to look
for past cases, and hunt them down to use as reference... there isn't just a
rule ready to be used from a book.
= To speed up the process, in common law court the only remedy that was
achievable was money... if you weren't demanding money, you couldn't
sue.
O This lead to the creation of the Equity System
o Equity System
= Developed by the King
= 13th Century England
= Has now kind of merged with Common Law System
O Both systems do remain distinct, however the courts have merged.
= Settles all disputes that have been kicked out of Common Law courts
because they plaintiffs were demanding something other than money.
O Court existed side by side until 1875
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O Provided own remedies other than money
O You are not allowed to get both equity and money.
¢ [f the judge says no, you leave with nothing, unless you asked
for damages in the alternative
= Decisions are based on morals, fairness, equity, etc.
= Rules are extremely stringent:
o Plaintiff can only ask for an equitable remedy if:
¢ Money would be inadequate
¢ The subject matter of the contract is unique
¢ Plaintiff must act quickly in suing... "fast feet"
¢ Plaintiff must have "clean hands"
¢ Conduct hasn't lead to the lawsuit, it's the defendant who
has caused the necessity for the plaintiff to sue
O Even after all this the remedy is discretionary
® |n Business Law:
O Specific Performance
¢ Court order to live up to obligations under a contract
O Injunction
¢ Opposite to specific performance
¢ Court orders to stop doing something that you promised you
would do in a contract
O Rescission
¢ The court unravels the contract and places the parties back to
their pre-contract position.
¢ Back to the status quo
¢ Gives you the option to start over and make different
decisions
¢ Example
¢ Ellen has a house that is great

P Putsit up for sale, | make an offer, and you accept it,

for $800,000.
— Consideration is Ellen promises to sell, | promise
to buy.
¢ EVERYTHING IS IN WRITING as required by
law of BC

» Completion date has been set at December 1st, 2011.

— The execution of the contract (house traded for
money) will be done on December 1st.

» On November the 15th, Ellen receives a phone call
from a potential buyer who is offering her $900,000
instead.

— Phones me and says she won't sell anymore
— BREACH OF CONTRACT
¢ But can you take it to Common law?
» Not really... because the only remedy is money, and
you haven't lost anything
— So we go to Equity
¢ We want Specific Performance, forcing Ellen to perform
under the contract, and sell us the house for $800,000
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Diagram

Wednesday, September 14, 2011
12:32 PM

National importance, panels of 3,5,7,9. Beverly MaclLauchlan

Supreme Court of Canada

If granted permission, you can go all the way up to the Supreme
Court of Canada. Can be decline if they believe the court of appeal got it right,
Or they don't think your case has enough importance to warrant them looking at it.

BC Court of Appeal No trial here, just appeals. You can't bring in new facts, you
are only arguing based on what was said in the trail with the
Supreme Court or Provincial Court. You only argue on cases of

Judges sit in panels of 3,5,7 or 9 law, so you're stating the trial judge got the law/issues wrong.

Majority of judges decide the case.

One Judge Supreme Court
TRIAL

If you don't like your outcome in provincial court, you move up
To the Supreme Court. Or if you're demanding more than $25,000
Or if your case is more serious than the little ones

Provincial Court
TRIAL

A \; \"

Family Court Small Claims Traffic Criminal
O Only receive money
¢ NO EQUITABLE CLAIMS
Can't claim for costs of lawyer either.
Max you can get is $25,000
Happens quickly
Don't neeeeeeed lawyer
Many are settled

Oo0o0ooag

> How Common Law Works
o If a decision is made in the Supreme Court of Canada, it withholds over
every other area.
= Additionally, all decisions made in BC Supreme Court are binding
in any courts in BC.
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Reading 1B: Sources of Law
Monday, September 12, 2011

1:04 AM

> Federalism and the Constitution

@)
@)
@)

Federal and Provincial each have their own existence.
Certain areas are allocated to provincial jurisdiction and others to federal.
When a conflict arises, it is first determined whether it falls under provincial or
federal law.
® |f a case is found to be outside the powers and jurisdiction, it is found to be
void and ultra vires.
Residual Power
= Powers that fall within federal jurisdiction because they are not expressly
allocated to the provinces by the Constitution.

All federations face the same problems in that practical problems don't divide
easily in well defined subjects that are either federal or provincial.
= Many overlap, giving each side concurrent powers
o Overlapping powers of both levels of government to regulate the
same activities.
= When both sides pass legislation and conflict arises between the statutes,
the federal legislation prevails, and the provincial law is nullified.

> The Charter of Rights and Freedoms

O

A Constitution often prohibits all government interference in certain areas, and
removes them from the legislative power of both levels.
The Charter of Rights and Freedoms protects human rights, or according to our
law public rights
= |ndividual rights arising from private law such as recognized entitlements
encompassing traditional freedoms associated with civil liberty and basic
human necessities.
The Charter is entrenched in the Constitution; it cannot be repealed.
= Any changes in the Charter can only be by way of amendment as provided
for in the Constitution Act (by consent of the Parliament of Canada and the
legislature of at least 2/3 the provinces of Canada voting with a majority.
Rights entrenched in the Charter cannot be infringed by ordinary legislation

o The charter permits a legislature to override certain other sections

= Sunset Clause: The overriding section of the Charter becomes expired 5
years after its create unless it is re-enacted by the legislature.
None of the rights set out in the Charter are absolute
= They are object to reasonable limits
= |n general a statute is presumed to be valid though
The Charter applies to Governments and governmental activities, it has limited
applications between private persons.

The Rights and Freedoms Protected by the Charter
* Fundamental Freedoms
O Freedom of religion, thought, belief, expression, media and
communication, peaceful assembly, and association.
= Legal Rights
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Everyone has the right to life, liberty, security of the person
The right to be secure against unreasonable search or seizure
Not to be arbitrarily detained
Right on arrest to be informed promptly of the reasons of arrest,
retain and instruct counsel without delay, and to have the validity of
the detention determined by way of haveas corpus and the be
released if detention is not lawful.
= Equality Rights
O Everyindividual is equal, has right to equal protection and benefit
from the law without discrimination.
= Democratic Rights
O Every citizen of Canada has the right to vote
= Mobility Rights
0o Right to enter, leave or remain in Canada
o0 Can move and live in any province
O Pursue gaining of a livelihood in any province

O ooo

o Significance of the Charter for Business
= Applies to government and not the private sector...
O Government regulates and control businesses through legislation

> Challenging the Validity of a Statute
o The court will declare a statute invalid if
= The subject matter is outside the constitutional jurisdiction of the
government
= |t violates the Charter of Rights and Freedoms
o In order to tell, the court must investigate the purpose and effect of the statute...
what does it do and why?
o If alegislature enters any type of reform it faces 2 problems
= |f its entire statute is ruled unconstitutional, it will be void and make no
change at all in the law.
= Courts have sometimes been criticized for interpreting statutes too
narrowly so as to interfere as little as possible with existing private rights.
o Parliament cannot overcome a decision by the Supreme Court that a statute is
unconstitutional.
= |f the statute is just misunderstood, the government can introduce an
amendment to broaden the application of the statute
o Three ways to challenge the validity of a statute
= Argue that the subject matter of the legislation is not within the
jurisdiction of the relevant government
= Argue that the legislation violates the Charter of Rights and Freedoms
= Argue that the interpretation of the legislation is wrong.

> Classifying Law
o Public Law: Dealing with government
= Constitutional law, criminal law, taxation
o Private Law: Dealing with non government relations.
= Contracts, torts, property law

O Substantive Law: The rights and duties that each person has in society

= The right to own property, to vote, etc. The duty to avoid injuring someone.
= What the law is
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o Procedural Law: Law that deals with the protection and enforcement of

substantive rights and duties.
= How the law is enforced

> Who Makes Law?
o The government through legislation
»= Made by federal, provincial and even local governments
o The courts through case decisions

> Legal Systems: Civil Law and Common Law
O Regions of the World Under Each System
= Civil Law
o System of law involving a comprehensive legislated code, derived
from Roman law that developed in continental Europe and greatly
influenced Napoleon.
O Has roots in Roman Law
¢ The system of law codified by the Eastern Roman Emperor
o Covers not many places...
o Civil law values legislation over case law
= Common Law
O The case-based system of law originating in England and covering
most of the English-speaking word based on the recorder reasons
given by courts for their decisions.
o Common law gives case law the same or sometimes greater value
than legislation.

o The Need for Consistency and Predictability
= Like cases need to be treated alike.
= Reduces the number of disputes that go to court because parties can
anticipate how a case will turn out based on past outcomes.
= The law itself must also be fairly predictable.
= |n order to explain how cases are linked, judges develop principles that
describe their connection to one another.
O Principles build into a framework of predicitability and rules that serve
as background for the vast majority of legal relations.
O In civil law countries, judges try to decide similar cases in the same
way most of the time, although they are under no binding rule to do
so.

» Common Law: The Theory of Precedent
o Certainty vs. Flexibility
= Theory of Precedent

0 Customs of following already decided cases to solve current ones.
¢ Aka stare decisis.
¢ Needs to take situation into consideration still though.

o Judges are only bound to follow decisions of a higher level court.

0o Judges can distinguish the current case from an earlier precedent too.
¢ |dentification of a factual difference that renders a prior

precedent inapplicable to the case before the court.
¢ Enables them to adjust the law slowly to changing
circumstances and values
0O This theory is still largely used and almost all previous cases impact
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current ones.

o Accommodating Change
= |n order to overrule an established precedent, the matter must be
addressed by a court higher than the one establishing the initial precedent.
= Excessive overriding is avoided to maintain consistency and predictability.
= We need to proceed with caution when using a previously decided answer
to a similar case as the answer to our new one.

> The Sources of Law
o The Variety of Sources
= Judge made law is the oldest form of law
= Government also makes law, consisting of the statutes passed by
Parliament and by provincial legislatures.
O Cabinet passed
O Province passed
= Statutes give municipalities the ability to make law
= Subordinate Law: Law created by administrative agencies whose authority
is granted by statues in order to carry out the purposes of the legislations.

O Statutes
= Statutes codify existing case law precedents in an area rather than to
change it.

O Set down and summarize in a statute the existing common law rules
governing a particular area of activity.

= Courts are often called upon to interpret a statute and decide whether it
applies to the facts of a case, and if it does, to decide also on its
consequences.

o Decision then forms a precedent

= When deciding a case using case-law, the courts regularly use principles
from earlier decisions even when facts are quite different.

O On the other hand, courts are much less likely to apply the provisions
of a statute unless the facts of the case are specifically covered in the
statute.

¢ Strict Interpretation of Statutes
= Statutory interpretation takes a variety of approaches.

0 The meaning may be plain and obvious and literal or,

O Liberal Approach: Interpretation that considers the legislative intent,
purpose and history of the statute, as well as the context.

¢ Encouraged in Canada

= legislation Framework
o Two main legislation classes

¢ Passive
& Simpler
¢ Consists of statutes that change the law
¢ Is not used to supervise peoples activities, solely used to

provide a legal framework.

¢ Active
¢ Administrative Law and Government Programs
¢ Gives the government itself power to carry on a program

» Parliament itself is not in the right body to run any
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program requiring continual supervision

= Subordinate Legislation
o New laws
O Sometimes sets down broad criteria, sometimes it will be detailed and
technical.
O Important regulations require the approval of the Cabinet in the form
of an order-in-council.
¢ Lesser regulations may be authorized by the minister

O Case Law: Judge Made Law
= The Common Law
o Case law precedents remain the bulk of our private law
0 Based on the theory of precedent
0 Depends on info from a system of courts
¢ The organization of courts into a hierarchy that designates the
responsibilities of the court and determines the importance of
the precedent. Trial, appeal and final appeal.
O Before many cases, was based off of canon law, feudal law, and
merchant law.
= Equity
O With more cases, the common law rules became more precise and
increasingly strict.
O Equity: New rules developed by the courts of equity as exceptions to
existing rules of common law.
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Lecture 1: Types of Law

Monday, September 12, 2011
11:55 AM

> Types of Law

Procedural

¢ Form and organization of a Trial.

¢ Laws of evidence
¢ Laws of pleadings
o How to begin a law
suit
e Machinery through which the
substantive law is enforced.
¢ Rules of evidence and
conduct

» Substantive Comparison

Criminal Lawsuit

* Purpose: Remove the accused from the society
(jail) to protect society...Rehabilitation,

restitution
e Who Commences Action?

o Crown counsel as represented by the
criminal attorney's office

o Crown vs. Person

Substantive

¢ More useful in Business

e Laws that create, define and regulate our rights in society.
e Laws in Canada are made by:
o Government makes Statute law or legislation
= Federal
= Provincial
o Municipalities
o Judges make common law and case law!!
= Make law on a daily basis based on their decisions
in trials
o Administrative tribunal
= Workers Compensation Board (WCB)
= Human Rights Commission
= Labour Relations Board
= Given power by government to have hearing in
narrow areas, and are now creating laws as well.
¢ Generally the federal government has the highest authority
to make law. Sometimes they co-exist, but it gets tricky.
* Two branches:
* Public
o Laws that govern the relationship between persons and
government (at all levels)
= Persons: Human person or a corporation, a non
human legal entity.
o All criminal law
o Tax law
o Constitutional law
o Immigration
e Private/Civil
o We’re more focused on this
o Laws that govern the relationship between persons
(human and corporate)
o Divorce, family law, contract law, negligence or tort
law, land law, property law, employment law, company
law, partnership law, wills and estates

Civil Lawsuit
® Purpose: Compensation to the victim
(plaintiff). Generally only in the form of
money.
* Who Commences the Action?
o Plaintiff (victim)
o Person vs. Person

e A case can go to both sides, example if someone
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physically assaults you, it will definitely be trialed
criminally, and then if you choose you can pursue
it in a civil lawsuit for compensation.
e Who has the Burden of Proof?
o Crown
o 'R'vs. Ellen
=R is the Queen... Crown
e How much Proof is needed?
o Beyond a reasonable doubt

e Jury
012 members
o Decision to have a jury is made by the
defendant
= Why have a jury?

0 So complicated, you can hope
the jury won't get it, and not be
able to come to a reasonable
conclusion... You might think
jury would be more lenient.

O With a jury, the judge simply
orchestrates a trial, and instructs
jurors what the law is and how
to imply it. Judge decides
sentencing as well.

o Selection of the jury is done by
both parties, each party getting
a veto.

o UNANIMOUS

e If a person is suing the government, it is still
public law, just not necessarily criminal.
o Constitutional Law
¢ In order to be criminal, the crown needs to be
the plaintiff.
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* Burden of Proof?
o The plaintiff
o Lauren vs. Ellen

e How much Proof?
o A balance of probabilities, 51% rule.
= What is most likely in the
situation
e Jury
© 8 members
o Unique
o Decision still made by defendant
o Decision must be only a majority



Court Assignment

Monday, September 12, 2011
11:28 AM

> Court Assignment
o Probably get going soon...
o Attend trial of your choice (civil or criminal) at the Law Courts at 800 Smithe
Street, Vancouver for at least 1 hour and then answer:
= Where possible, state the following regarding the trial you watched
o Name of case (xv. y)
o The date you attended
o The name of the Judge hearing the case
o The names of the lawyers for each party
o A brief summary of what was going on in the trial while you were
watching
= From your observations and from what you have learned in class about
trials, would you say that the trial process, in general, is more co-operative
or adversarial in nature?
= From your observations and from what you have learned in class would you
say that the processes and procedures used by the courts are a good way to
arrive at the truth?
o Pen and paper, no laptops
o Go earlier in the week, earlier in the day
o Make sure to go to the Supreme Court on the far side of Smyth Street, the
Provincial Courts are on the near side....exnay.
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Case 1: Leibmann vs Canada

Tuesday, September 13, 2011
10:08 PM

> Jist
o Lieutenant Liebmann was an excellent member of the Canadian Forces and was nominated for a
higher position which he did not receive due to the objection that he was Jewish.
o He is claiming that the refusal to appoint him to the position constituted discrimination contrary to
s.15 (1) of the Canadian Charter of Rights and Freedomes.

» Facts
o He joined the reserve in 1983 and served in a variety of positions. By 1990 he was Lieutenant and was
serving as an officer in HMCS Discovery in Vancouver.
o When the case took place, he was employed by the government as a communications officer.
o The appellant wanted to participate in the portion of the forces who were deployed in the Persian Gulf
operation, and was nominated for the EA position by his Commanding Officer on January 11, 1991.
o At first, it seemed as though the board looked favourably towards Liebmann, and on January 21 1991
they recommended to the Directorate of Military Manning at National Defense that he be hired under
a reserve force contract.
= The message indicated he was being considered for the EA position.
= When Liebmann received a copy of the recommendation he began to prepare to deploy to
Bahrain, following a set of instructions that had been sent to him.
o The Maritime Command staff figured out he was Jewish
o The Canadian Forces has no formal policy about the consideration of personal characteristics such as
religion in the selection process.
= Staff dismissed the accusation that the appellants religion may negatively impact his ability to
effectively carry out the required duties
O He was not chosen for the position
o Was informed in February 1991 he was not selected, and contacted the staff officer who told him it
was thought by the superior officers that they "Decided that is was better not to send a Jew to the
middle east"
o The appellant finally brought action in the Trial Division of the Court
= Sought a declaration that they process by which his nomination was considered had infringer his
constitutional right to equality under the Canadian Charter of Rights and Freedoms as well as a
number of Statutory rights
= Also sought declarations and injunctions relating to Canadian Forces Administrative Order 20-53,
Policy for Employment of Canadian Forces Personnel on Peacekeeping Duty
o Forsees the possibility that Canadian Forces personnel may be restricted from participating
in peacekeeping operations due to the "cultural, religious, or other sensitivities f the parties
or host country"

> Decision Appealed Form
o Following an 11 day trial and testimony argument, it was decided the applicant was equipped for the
position, and that the evidence "clearly supports his allegation that he was not selected for the
position of Executive Assistant because of his religion"
o The trial judge was "satisfied that Lieutenant Liebmann did have legitimate grievances with respect to
the manner in which the defendants conducted themselves in the selection process"
= He did not however directly address the appellants allegation that this conduct had infringed his
right to equity.
o The trial judge did give consideration to order 20-53, finding that it was not contrary to the equality
provisions of the Charter.
= However he concluded that since Operation Friction that Liebmann had applied for was not a
peacekeeping mission, he concluded there was no reason that any other policy applied as a
precedent to the appellants situation.
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O He dismissed the appellants claim.

» Issues
o The appellant appeals to this Court, repeating the claims he has already made.
= Supported by two interveners who have focused their submissions on 20-53 and the policies that
precede and follow it.

o Should the court inquire into the constitutionality of CFAO 20-53?

o Were the appellants rights to equality under s.15 of the Charter limited by the process by which his
nomination for the EA position was considered

o If the appellants equality rights were limited were those limits "reasonable limits prescribed by law as
can be demonstrably justified in a free and democratic society"?

> Relevant Constitutional Provisions
o The Canadian Charter of Rights and Freedoms
= Guarantees the rights and freedoms set out in it subject only to such reasonable limits prescribed
by law as can be demonstrably justified in a free and democratic society.

o 15.1 Every individual is equal before and under the law and has the rght to the equal
protection and equal benefit of the law without discrimination and, in particular, without
discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental
or physical ability.

> Analysis
o lIssue 20-53
= The appellant seeks a declaration that CFAO 20-53 is unconstitutional.
= He also seeks that the Chief od Defense Staff we prohibited from considering race, religion or
ethnic origin in deciding whether a CF member will be deployed on an operational posting.
= The CFAO was not applied to preclude the appellant from participating in Operation Friction.

O The order was not issued until after the decision had already been made, not to mention it
only applied to peacekeeping operations.

O The order would not have applied to the selection of Liebmann

¢ All other issues in the Charter that were replaced by 20-53 all dealt strictly with
peacekeeping operations as well.
= There was no need for any screening at all
o Liebmann still wants the Court to hear and determine the constitutional challenge to CFAO
20-53.
o Issue: The Appellants Equality Rights
= Section 15 of the Charter deals with a person's equality rights with respect to the law.
= There was no selection policy to apply to the appellant's nomination and circumstances, however
the decision was made under delegated statutory authority.

o The Governor of Council appoints a Chief of the Defense Staff who has the power to control
and administer the Canadian Forces.

o Unless specifically directed, all orders and instructions to the Canadian Forces are required
to give effect to the decisions and to carry out the directions of the Government of Canada.

= All officers involved in the case in the process of considering the appellant's nomination were
acting pursuant to the statutory authority to control and administer the Canadian Forces.

O As such the decision not to appoint him is subject to scrutiny under s. 15 of the Charter.

= Asseen in Law vs. Canada, the Supreme Court of Canada summarized the proper approach to a s.
15 (1) analysis.

0 The onus of establishing an infringement on a Charter of Right rests with the person
claiming the right outlined that "A court that is called upon to determine a discrimination
claim under s. 15.1 should make the following three broad inquiries":

¢ Does the law
¢ Draw a formal distinction between the claimant and others on the basis of one
or more personal characteristics
¢ Fail to take into account the claimants already disadvantaged position in
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Canadian society based on one or more personal characteristics.
¢ |s the claimant subject to differential treatment based on one or more enumerated
and analogous grounds?
¢ Does the differential treatment discriminate by imposing a burden upon or
withholding a benefit from the claimant in a manner which reflects the stereotypical
application of presumed group or personal characteristics, or placing the view that an
individual is less worthy of recognition as a human being, and of respect and equality.
= The trial judge's findings of fact establish that the appellant has made out the first 2 elements of
the test.
O The decision makers drew a distinction between him and others, and subjected him to
differential treatment on the basis of a personal characteristic
¢ The respondents had not previously consented these findings.
= But did the decision makers' differential treatment of the appellant discriminate against him
within the meaning of s. 15?
O Judge must reference the purpose of the equality protection
¢ Asstatedin La Forest v. BC:
¢ Equality guarantee was designed to prevent the imposition of differential
treatment that was likely to inhibit the sense of those who are discriminated
against that Canadian society is not free or democratic as far as they are
concerned, and that was likely to make them believe their hopes and
expectations were worthless.
O Whether a person's dignity has been demeaned must be subjective and objective, objective
being the analysis from the perspective of a person in similar circumstances.
® From 7 years of being in the Canadian Forces he had acquired the skills and knowledge needed
to be an EA
o Decision makers denied him the opportunity for growth and the benefit of applying his
skills and knowledge in order to serve his country.
= His dignity took a hit, as he previously had stated ideas that he was previously unlimited to jobs,
but then suddenly found out he was unable to acquire higher jobs because he's Jewish, even
though he was qualified. He felt as though he wasn't a good enough representation of his
country. Shattered in one way, angry in another.
= The respondents concede that the appellant's dignity was demeaned in the subjective sense,
objectively though they couldn't prove it... how? Who knows.
= |t was concluded that the decision makers, while maybe being Jewish would hinder Liebmann,
made no effort (or very little) to actually invalidate or validate their concerns
O The analysis was apparently conducted in a factual and evidentiary vacuum.
= The decision makers applied stereotypical thinking and based their decision upon presumed
characteristics of both Jews and Arabs.
o Imposed the burden of proving his religion would not affect his safety or ability on the
appellant.
= The appellants rights were limited in a discriminatory manner, contrary to s. 15 of the Charter.

o Issue: Section 1
= But was it a reasonable limit prescribed by law as can be demonstrably justified in a free and
democratic society?
o Burden falls on the respondents to prove this.
0 No such arguments were made to prove this.

> Conduct of the Respondents
o The respondents claimed the appellant did not get the position as there was no position to fill, and
that the decision not to send him to the Persian Gulf had nothing to do with his religion.
o Trial judge did not believe the respondents witnesses...
= Another person was hired, negating their point that there was no position to fill

> Conclusion
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o The appellant is entitled to a declaration that the refusal to select him for duty with CFME because of
his religion was unconstitutional, being contrary to his rights to equality under the Canadian Charter of
Rights and Freedoms.
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Reading 1C: Alternate Dispute Resolution

Monday, September 19, 2011

11:23 AM

New Book 42-44, 450-454
> Alternative Dispute Resolution
o Informal ways to resolve disputes rather than resorting to the courts are common due to
the rising costs and delays involved in using the court system.
o ADR: Alternative dispute resolution-using private procedures instead of the courts to
resolve disputes.
= Arbitration A form of ADR where a dispute is referred to an arbitrator who
adjudicates the matter and the parties agree to be bound by the arbitrators decision,
although there may be a right to appeal to the courts.
O Adjudicate: Hear parties and deliver a decision with reasons.

¢ Arbitrator will hear the parties two sides, in an informal manner then
will deliver a decision.
» Decisions bind only the parties involved, and remain
confidential.

= The goal is party autonomy

O

Parties design their own process by selecting the rules, the forum, the arbitrator
and even the law that will be applied to the dispute.
¢ Often parties agree to refer to the arbitrator any dispute that may arise
under the agreement.
¢ Parties agree in advance to be bound by the adjudicators decision, but
sometimes a party may appeal to the courts.

= Mediation : A form of ADR here a neutral third party who is acceptable to both sides
acts as a mediator, assisting the parties to reach a settlement

O

O

Mediator has no power to make a binding decision, but assists the parties in
reaching a settlement.
Mediator hears both parties, identifies and clarifies the issues and explores
middle ground that might be acceptable.
¢ Evaluative: Mediator offers an opinion on the substance of the dispute.
¢ Facilitative: Where the mediator guides the process only.
Allows for imaginative settlements not possible in courts and considers factors
and interests beyond who would win in a court room.
Process begins with the mediator and both sides present, and after preliminary
remarks by the mediator, each side presents its position, then the mediator
asks questions and clarifies any questions that they may have surrounding the
case.
¢ Separate meetings may be held with each of the parties to explore the
prospects of agreement.
Success rate is pretty high
Key qualities of a mediator are impartiality, sensitivity to each side's concerns
and the ability to understand and analyze the disagreement, as well as the
ability to present a creative approach to suggesting solutions.
Parties sometimes agree to mediation with no intent to settle, just to buy time
to gather more facts before actually going to court.

o ADR Advantages
= Speed- cases are resolves by mediation or arbitration much more promptly than
through the courts
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= Cost- Promptness in itself saves money, in addition since the parties themselves have
chosen this method, they usually co-operate to avoid delays and keep the hearing as
short as possible
= Choice of Adjudicator: Unlike the courts, parties can choose a person whom they
believe is especially suited to resolve the issue because of her experience and
expertise in the area of the dispute.
= Confidentiality: The parties can agree to keep the dispute private to avoid harming
their reputations.
= Preserving Ongoing Relations: Less likely to force tension and create animosity
between the parties, and will allow them to potentially continue to work together
after.
n
ADR is widely available and enforceable which makes it very useful.
By placing an ADR clause in a business agreement, businesses can take a proactive
approach to legal risk management and ensure that if a dispute does arise it will not have
to be resolved in the courts.
In some provinces, any case must undergo a 3 hour mediation session before being
allowed to proceed to courts
ADR Limits
= Sjtuations that involve an imbalance of power between the parties can result in
abuse.
O Parties may be forced unwillingly into ADR, or into undesirable agreements.
¢ Family arbitration is not allowed to attend mediation unless supervised to
protect against this.
¢ Consumers are another group that are being protected from mandatory

ADR processes.
*

> The Resolution of International Business Disputes

O
O

Foreign trade and foreign investment can give rise to disputes.
Disputes may be resolved before a national court, an arbitrator, or some form of
international tribunal
Courts
= Courts are open to the world, meaning you don't have to be a citizen of the country
to appear in it's court, but sometimes problems may arise with international
elements.
= Jurisdiction
O Whether or not a court hears a case is up to the court
0o Courts do not encourage "forum shopping" , where the plaintiff looks for the
jurisdiction where they would receive the easiest case.
¢ The case must have some connecting factor with the country in which a
party seeks to bring the action.
0O Courts in a country will normally assert jurisdiction over foreign defendants if:
¢ Atort was committed there
A contract was to be preformed there
Damage from a tort or breach of contract was sustained there
The dispute concerned property or goods situated there
The activities complained of were conducted there
The contract stipulated that is should be governed by the laws of the
country.
¢ The parties to a contract specified that those courts should have
jurisdiction in the event of a dispute.
O Jurisdiction is limited in 2 ways:

L K JBR R R 2
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¢ Forum Non Conveniens Principle: Court may decline jurisdiction if it
considers that there is some other forum that is more appropriate or is
more closely connected to the matter in dispute.

¢ Court may also decline jurisdictions if it considers that the courts of other
areas concerned might refuse to enforce its judgment.

= Standing

O

Some restrictions apply:
¢ Aforeign corporation that has not been licensed or registered in Canada
cannot be a plaintiff in Canadian Courts
& Foreign plaintiffs without assets within the jurisdiction may be
required to post security for costs.

» Money deposited into the court in case of an unsuccessful
foreign plaintiff is ordered to pay the legal costs of the
successful defendant.

¢ |t can be hard for a foreign defendant to be served with a writ because
they may not be anywhere close to the jurisdiction

= Choice of Law

O

It is not unusual for the courts of one country to apply the laws from another.

= Enforcement of Foreign Judgments

O

O

Even if a plaintiff wins in an international jurisdiction, its not over necessarily...
¢ |F the defendant has assets within the jurisdiction, judgment may be
levied against those assets by court order.
In common law, a local judgment for a sum of money is considered a debt, and
it can be enforced in Canada that it must be paid.
¢ Usually only enforced though if there was a noticeable reason for why the
case was held there, and not in the host country.

o Commercial Arbitration
= Arbitration: Alternative dispute method in which disputing parties select an
independent neutral adjudicator to privately decide their dispute.

O

Party Autonomy: The parties freedom to determine how their dispute will be
resolved.

¢ Major benefit of arbitration
Arbitration Clause: A term in a commercial contract designating arbitration as
the process for resolution of any disputes arising between the parties.

¢ Designates everything to happen in the arbitration to avoid any home

court advantages.

Advantages

¢ Ability to select arbitrator with great experience in the area of the dispute

¢ Non public nature and confidentiality of the proceedings

¢ Costs are lower and decisions are faster.

¢ Awards may be awarded with ease.

¢ Arbitration is consensual, both parties agree to be there.
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Lecture 3: Civil Prd¢ésses

Monday, September 19, 2011
11:35 AM

> Federal Courts

Supreme Court of Canadc

Federal Court of Canada

N

Liebmann appealed to here...Won

Liebmann had to start here due to the
ssues involved in his case... Lost.

/[\ Patents/Trademarks, National Defense

Federal Court of Canada Trial Division

Tax Court of Canada

» Civil Process

o Arduous and time consuming.
= Starts with a civil wrong being committed... 9/10 case won't even make it to a lawyer

because the problem is relatively small, and people think lawyers are too expensive, not

needed, etc.
o If it DOES make it to the litigant consulting a solicitor it often avoids suing and is just

alternate dispute
¢ Writ of Summons is issued (Notice of civil claim)
¢ Letting them know you're suing them
¢ The defendant HAS to do something now, and must respond within 21 days
¢ Documents not only give notice, but are also filed to the courts for the
judge to read and learn about the case (pleadings)
P Plaintiff gives version of the facts
P Relief sought
— What you intend to win, and how you calculated it
P Legal basis for all of your arguments
— What laws, rules and enactments are you relying on to support
your arguments.
+ If you don't do these properly, your case might be
dismissed right away.
— Arguments raised here may be framework for actual case
+ If you bring up arguments in the case that you didn't
document in the notice of claim, you cannot bring it up in

trial.

¢ Writ is served on defendant
¢ Defendant must be found and personally served (not mailed) the document

P Eliminates any confusion that the defendant didn't receive it
P Lessens the amount of cases because sometimes the plaintiff can't
find the defendant
¢ Hire a PI (find individual to give writ to) or a Process server (hand writ)
» Processor will fill out an affidavit swearing that the served the
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defendant the claim and that they have to then show up and you have
in fact noticed them that you are suing them
¢ If you can't find the defendant... you can't sue them

¢ Defendant enters appearance

O Pleadings are then given
¢ Statement of Claim
¢ Defense Counterclaim

¢ Combined with the documentation of defense entering the appearance
» Forms the response to civil claim
— Eliminates paper work, speeds up process.
¢ If you don't reply within 21 days to the civil claim, you lose automatically
P Default Judgment
— As soon as you default the plaintiff can do basically anything
they have to in order to gain the relief they claimed.
+ Seize assets
+ Compel him to come to court giving you a list of all his
assets, and you can choose what you want from him

¢ Reply and Defense to Counterclaim

¢ Law suit back by the defendant against the plaintiff
¢ All will be heard in one action
¢ And/Or... Third Party Notice
» Allows the defendant to bring in other defendants to either share the
blame or shift the blame off the defendant and onto these new
people.
— If a defendant chooses to bring in co-defendants, they need to
pay costs
— Co defendants cannot deny being brought in...they can defend
themselves but that’s it... can third party someone else to shift
blame again... can get pretty strenuous

o Notices all end up in the Court House
o Inayear, you'll go to Discoveries

L 2

*
*

Given a date and time to meet with the other party and their lawyer, and a court
reporter.
No witnesses
Anything said here is sworn in, and can be used against you in trial
Any document you intend to use in trial needs to be given to the other party, so
that everyone is aware of everything that is gonna be used.

¢ Other documents later will not be allowed.
Identities and testimonies of witnesses needs to be shared as well, 90 days
before the trial is scheduled to run.
ADR goes on here

¢ After this you know where weaknesses are in the case, and holes, so you

might think its better to mediate and settle instead of going to court.
¢ Only 3% actually make it to trial...

O In another year, you will get to trial
¢ Average trial takes between 3 and 4 days only

¢ Defendant not found liable, case dismissed
¢ Defendant found liable, ordered to pay damages
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> Costs
o Solicitor/ Client Costs
= The amount of money the plaintiff or defendant has to pay their lawyers to
defend/commence a law suit.
= Average $300-$400 an hour
o Will at least double in court, or they may charge a flat fee per day in court
¢ Be practically $10,000-$15,000 in court fees... so your problem better actually
matter.
= Sometimes do work on a contingency basis
o If the lawyer wins, you pay them a percentage of your winnings
¢ Maximum in an injury claim is 33.3%, in anything else they can take whatever is
negotiated.
o If lawyer loses, they get nothing except for "disbursements"
¢ filing fees, photo copying fees, experts reports, etc.
¢ Can add up quickly...
o Party & Party Costs
= Called 'costs' in court
= The amount of money the judge may award the winner (paid by the loser) to partially
compensate the winner for the solicitor/client costs.
= These costs are based on a tariff in the Supreme Court Rules.
o Very discretionary
O View appendix B in the course package
¢ Winner's lawyer claims charges he wants the loser to pay based on a scale and
units.
¢ Scale A-C
¢ A: 60S per unit, matters of little or less than ordinary difficulty
¢ B:$110 per unit, matters of ordinary difficulty
¢ C:$170 per unit, matters of more than ordinary difficulty
¢ Most you're gonna get is about 40% of actual costs, then the winner has to pay
the rest.
= Even if you win, if your court attitude was brutal (late, annoying, gaming, etc.) you can be
forced to pay the loser's costs.

= [fyou're gonna lose, don't go to trial, cause you'll have to pay a shit ton of money.

» ADR
o

» Liebmann
O
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Courtroom 20

Lecture 4: Methods of Dispute Resolution

Wednesday, September 21, 2011
11:33 AM

> Methods of Dispute Resolution
o Negotiation
o Mediation
= Both parties sit in a room with a mediator (a neutral party who doesn't actually
make a decision) and you discuss the issue at hand.
= You are allowed to bring a lawyer if you want
= Mediator, once a decision is close to being made will draft an agreement,
which will eventually hopefully be signed by both parties, enforcing the
decision.
o Conciliation
= Two parties HATE each other, and they can't even be in the same room.
= Conciliator runs back and forth between the two rooms to try and reach some
form of consensus.
= Sometimes info gets jumbled being re-stated multiple times and can make
matters trickier.
O Arbitration
= Someone makes the decision who is NOT a judge
= You have no option for appeal, because it was not done specifically in the
courts, even though the process was most likely very court like.
o Adjudication
= Practically in a court

> Advantages of Alternate Dispute Resolution Techniques
Only appropriate on the Civil Side
Flexibility
= Procedures can be designed to suit the dispute
= Parties in mediation reach their own solution
O Less Expensive
= Due to the speed, you don't have to pay for hundreds of hours of work
o Speed and Finality
= The average trial that takes 4 days, a good mediator can resolve in roughly 4
hours.
o Confidentiality
= Process is not open to media or any other party, so parties can protect their
reputations
o Choice of Mediator/Arbitrator
o Less Damaging to Business Relationships
= |f companies have to continue to work with each other after, they don't want
to sue each other and rip each other apart

o O
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Lecture 4: Constitutional Law

Wednesday, September 21, 2011
12:07 PM

> Constitutional Law
o |In Canada, there is the Constitutional Act of 1982
= Recently new, and the Charter of Rights and Freedoms was embedded into
the constitution
= Charter provides a number of rights and freedoms and prevents
discrimination
© Who does the Charter Apply to?
= Government!!
O And... Government Action or decisions made by government officials.
O Prevents Government from making laws that would be
unconstitutional
O Page 12 in the textbook has the rights and freedoms protected by the
charter, as well as legal, equity, democratic rights on page 13.
= Doesn't have direct application to any one individual
= Creates laws that would infringe upon our rights in the Charter.
o Stated in the Charter, that none of the rights in the Charter are 'absolute’....
= You only get these rights subject to such reasonable limits described by law
o If the government wants to, they could deny you those rights, but
they'd have to have a really good reason to do so.
o All laws created by the government are presumed valid until they are challenged.
= At a challenge, the Government would try to defend the challenge
= |f court finds the law to be unconstitutional to the Charter, the law is
declared "Ultra Vires"
O Government is acting beyond its powers
¢ The law is now null and void.
¢ |tisthe legislatures job to re-write the law, not the court's.
o S. 33 "Notwithstanding" Clause or the "Sunset" Clause
= Any law can be made, but after 5 years, the clause will be dropped unless it
is specifically reenacted by the government
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Lecture 4: Case Briefs
Wednesday, September 21, 2011

12:34 PM

> Must Find 5 Key Elements

o

Facts
= Know what they are and be able to remember them
= Need to know these facts so that when you read other cases that have
similar facts you can predict the legal outcome should the case go to court.
= Legally relevant facts
o Look especially for facts used to decide the case
o Can totally copy em right down.
Issues
= What are the legal questions the judge has to answer
= May be more than one issue... we will then have to answer steps 3-5 for
each issue
Law
= My sources of law are:
o Textbook, cases, class notes, statutes
Application of Law

= For Plaintiff
0 How the plaintiff argued their case
= For Defendant
0 How they defendant counter argued and defended themselves
Conclusion
= Answer to the issue
= Doesn't have to be ridiculously long, just a straight answer, no recap is
necessary.

After finding the facts, then the law, application of law, and conclusion for all the
issues, you make a grand conclusion based on the partial mini conclusions from
the issues.
= Sometimes beneficial to work backwards from the conclusion to the issue...
if there are 3 mini conclusions, there are 3 issues.

> Liebmann Example- Public Side, Civil.

O

Liebmann was in the Navy reserves, then was nominated for a position
promotion. HE was extremely fit for the job, and had training and was totally
suitable for the position.
The Persian Gulf War was going on
He was packing his bags, was all set and stoked to go, then it was discovered that
he has a German last name, and is Jewish so he isn't the right candidate for the
job anymore.

= Denied the position
Issue: Caused action against the government saying the judgment was
unconstitutional based on his rights stated in the charter of rights and freedoms
section 15
Issue: Liebmann argues S.15 of the Charter

= Governments defense is that they have under section 1 of the charter, that

they have a justifiable reason for the discrimination.
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o Issues
= |ssue #1- Does CFAO 20-53 apply?

o Order applies to peace keeping missions, and how the government
must follow sending people of certain religions to go on peace
keeping missions.

o Denies the right of certain officers of various religions to go over seas.

O Order was created after the whole Liebmann incident, and applies to
peace keeping missions only...

¢ Doesn't apply to Liebmann at all...
¢ Disregarded
= |ssue #2- Does the Charter apply to Liebmann?

0 Charter under normal circumstances does not apply to the individual,
and only to the government...

O LAW: Charter applies to government and government decision making

¢ This case its quite interesting, because Liebmann can connect to
the government, making it suitable
¢ Charter applies to Government Decision making, and so
since Liebmann is in the department of Defense, he is
kinda involved in the government enough to count.
¢ Federal Government
¢ Created National defense act, which in turn gives power to
the chief of defense, below in rank is the officers ( who
decide upon hiring and firing)

= Jssue #2.1- Is the decision NOT to hire Liebmann contrary to S. 15?
O Section 15: Every individual is equal before and under the law, in
particular with race, religion, sex, etc.
o Charter was all relatively new back when this case existed
o If Liebmann couldn't prove the connection to the government, he
would have to place a court in the bc supreme court, under the
human rights act
¢ The wording there however is not as broad...and he might be in
trouble there.
O Stated in the Charter,
¢ The decision not to hire Liebmann was due to a personal
characteristic
¢ The claimant was not subject to different treatment, there was
not reasonable reason why he couldn't go on the mission.
¢ The differential treatment discriminates him, and perpetuates a
view that he is less worthy of recognition or value as being a
human being.
¢ Liebmann can prove that the decision not to hire him was
discriminatory, and falls under S. 15 in the charter.
P Case doesn't end here though... Government is given
the opportunity under section 1 to justify why they
didn't send Liebmann.

= Jssue #3- Does S. 1 work for the government? Was there reason not to send
him cause he was Jewish?
o Burden of proof flips now onto the government to show on a balance
of probabilities that they were justified
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O Government didn't really have any proof at all as to why they refused
to send Liebmann...
¢ No arguments, no paper work, no really...anything..... Just kinda
accepted the loss.
¢ LIEBMANN WINS.
¢ They were banking on the choice that section 15 would
have held up and not applied to him.

o Conclusion

At the end of the day, overall conclusion was that he wins, and in the future
the government would know that its not acceptable and is legally liable.
Liebmann got his costs for trial and appeal

Liebmann paves the way for future people in the area

He doesn't get the position... no lost wages, no anything really, other than a
written notice that says the rejection of him due to religion was against the
charter and was unconstitutional.
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Reading 2A: Offer and Acceptance, Writing

Saturday, September 24, 2011
12:22 PM

> The Role of Contract Law

o Law restrains out conduct in order to protect society, but it also expands our
freedom of choice: it enables us to bargain with others for mutual advantages.
Contracts are a prime example of voluntary legal relationships

o There is however often a great inequality between parties to contracts in terms
of bargaining power, expertise, intelligence and in some situations there is no
opportunity whatever to bargain

» Many unfair contracts are made

o Contract law however responds well to the individual's needs and wishes as it

accommodates most relationships with a minimum conflict

> The Nature of a Contract
o Contracts generally begin with a promise, but not all promises become contracts.
o Contract law is concerned with legally binding promises

> The Nature of an Offer
o A contract does not come into existence until an offer has been made by one
party and accepted by the other party.
= Offer: A tentative promise made by one party, subject to a condition or
containing a request to the other party.
= Offeror: The person making the offer
= Offeree: The person to whom the offer is made.
O When the offeree accepts the offer by agreeing to the condition or
request, the offer is transformed into a contract.
O The offeror is bound to carry out his promise while the offeree is
bound to carry out the condition or request.
o A mere invitation to do business is not an offer to make a contract.
= Showing a jacket in a store window does not guarantee anyone who wants to buy
it can.
= A prospective customer acting in response to the invitation may make an offer and
the merchant may in turn accept or refuse.

> The Communication of an Offer

o In most situations an offeror communicates orally or in writing, but it doesn't
have to be necessarily so.

o An offeree cannot accept an offer until she is aware of it
We cannot be required to fulfill contracts when people work for us without our
knowledge.

= We are entitled first to receive an offer to do the work, which we may then
accept or reject

o If goods or services are presented to someone who has the ability to reject them

but doesn't, is presumed to have accepted the offer

> An Offer made by Tendering a Written Document to the Offeree
o Standard Form Contracts: Their Risks and Benefits
= Businesses that deal with the general public often present the terms of
their offers in written documents handed to their customers.
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= An offeree cannot change and terms of the contract

O Standard Form Contract: An offer presented in a printed document or
notice, the terms of which cannot be changed by the offeree but must
be accepted as-is or rejected.

¢ There is no real element of bargaining...
¢ Too often is this presented as an evil. In all certainty it is used in
part for efficiency and standardizing modern business.
= Sometimes there are no other alternatives and the offeree pretty much has
to accept the contract.

O Ex. Plane tickets to places, there are no other ways to get there...

o Offeror businesses are strongly tempted in these cases to disregard
the interests of its offerees, the general public, and give itself every
advantage

¢ |t rarely resists the temptation...
* |n many situations the standard form contract is essential...

O Imagine waiting in line to buy movie tickets if every single customer
was allowed to negotiate their price.

= There are 3 means of protection from inequality in bargaining.

O IF the business falls within an area regulated by government board,
the terms of such contracts are subject to board approval.

¢ The board is usually effective and protects the public,
eliminating these extremely expensive contracts.

O Some areas of the public are offered special protection, such as
consumers.

¢ Consumer protection legislation provides disclosure
requirements and cancellation options

o In the vast range of unregulated activity, the public receives only as
much protection as the courts can find in the general law of contract.

o Required Notice of Terms
= Courts begin by presuming that an unqualified acceptance of an offer is an
acceptance of every term of that offer.
O What if people don't know that there are certain terms in the
contract?

¢ If the offeror tried to make it known that this was a term, the
offeree is liable.

¢ |[f the offeror didn't really tell the offeree ever of the clause, the
offeree may have a case.

© Unusual or Unexpected Terms
= An offeree may be willing to accept terms printed on a ticket or dispalyed
on a poster because she assumes, reasonably, that the risk relates closely
to the bargain she has made.
O Unexpected terms in a contract need to be brought directly to the
attention of the offeree
O There is a difference between the offeree not reading the expected
terms and therefore not obliging, and not reading terms that would
never even be expected to accompany the contract.
¢ That being said, if an offeree ever signs a contract where the
unexpected terms were stated and they just didn't read them,
it'll be quite difficult for them to get out of that contract.
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> The Lapse and Revocation of an Offer
o Lapse
= The termination of an offer when the offeree fails to accept it within a
specified time, or if no time is specified, then within a reasonable time.
= Once an offer has lapsed, the offeree can no longer accept it, even if they
were unaware that it has lapsed.
= An offer may lapse:
0 When the offeree fails to accept within a time specified in the offer
o When the offeree fails to accept within a reasonable time, if the offer
has not specified any time limit
¢ Reasonable time all depends on the situation
¢ Does the wording indicate urgency? Is the industry one of
constant change and turnover?
O When either of the parties dies or becomes insane prior to
acceptance

o Revocation
= Notice of Revocation

o An offeror may be able to revoke an offer at any time before
acceptance, even when it has promised to hold the offer open for a
specified time.

o The offeror must however provide notice of revocation to make it
effective.

o The court will consider the offer revoked if it would be unreasonable
for the offeree to suppose that the offeror still intended to stand by
its offer.

o Options
= An offeree may bind an offeror to keep its offer open for a specified time in
one of two ways
o She may obtain a written offer under seal
o She may make a contract called an option to keep the offer open.
¢ Option: A contract to keep an offer open for a specified time in
return for a sum of money, as well as not to make contracts with
other parties that would prevent it from fulfilling its offer.
¢ The offeree may still reject this offer after signing an
option though.
» Exercise the Options: To accept the offer contained
in an option.

> Rejection and Counter-Offer by the Offeree

o Until one offer by one side is accepted without qualification by the other, there is
no contract, and the parties have no legal obligation to each other.

o When an offeree receives an offer, but wishes to change some terms, they have
not accepted the contract, but have instead made a counter offer of his own and
has rejected the offer.

= A counter offer terminates the previous offer.
= |f the original offeror rejects the counter offer, the initial offer isn't just
revived.
O The offeror must agree to reinstate it if they wish
= [f the offeree merely questions the terms are the best he can expect, that is
not him rejecting it, just questioning it.
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> The Elements of Acceptance
o Positive Nature

= Acceptance must be made in some positive form, whether in words or in
conduct with one exception, if the conduct that the offeror considers is the
offeree accepting the offer is something the offeree does on a regular basis
even when not accepting contracts, the offeree need not forgo their habits.

= An offeror cannot insist on silence as a mode of acceptance and so require
the offeree to act in order to reject the offer.

o Communication to the Offeror
= Some types of offers can be accepted without communication because the
offeror asks only that the offeree perform an act, implying that the act will
amount to acceptance.

o The Moment of Acceptance
= Business Negotiations: Tenders
o0 The moment a contract is formed by acceptance of an offer, each
party is bound to its terms. We must be able to analyze business
contracts so we can identify:
¢ Who made the offer
¢ When it was communicated
¢ When the offer was accepted.
O Inviting tenders (seeking offers from suppliers) is a key example of the
need to determine the point at which acceptance takes place.
¢ Inviting tenders may be to obtain firm offers for a fixed quantity
of goods, or it may be to explore the market of available
suppliers and develop the best terms for proceeding.
¢ The party inviting the tenders promises to consider the tender
and not ignore the request entirely
¢ If all goes well, the parties will enter into contract.
¢ Sometimes however, inviting tenders is simply to see what's out
there.
¢ Successful bidders make standing offers
» Standing Offer: An offer that may be accepted as
needed from time to time.
— Each requisition then becomes an acceptance
by the municipality of the standing offer.

o Summary
= An offer may come to an end when:
A lapse has occurred
The offeror revokes the offer before the offeree has accepted it
The offeree rejects the offer or makes a counter offer
The offeree accepts before any of the above have occurred
¢ The offer ends and a contract is instated.

O
O
O
O

> Transactions Between Parties at a Distance from Each Other
o Modes of Acceptance
= When the parties are at a distance, the offeree may accept only in the way
proposed by the offeror
= Acceptance by mail is complete when a properly addressed and stamped
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letter of acceptance is dropped in the mail.

= The offeror needs to explicitly express how they would like to be contacted
about acceptance, or it is up to the discretion of the offeree to accept
however they seem acceptable.

® |nan instantaneous method of communication is used like phone, email, or
fax, the acceptance is made when the offeror receives the acceptance, not
when the offeree sends it (the lapse shouldn't be too large)

o Modes of Revocation
= Revocation of an offer is subject to the same means of communication as
seen above.
= EXCEPT

O Revocation by post is only effective after the offeree actually receives
the letter, not when it is sent as in modes of acceptance.

0 Unless the offeror knows or ought to know that the revocation will
not reach the offeree at her usual address, delivery at that address
established the fact and time of revocation, and the offeree is
deemed to have notice from that time on.

o Determing the Jurisdiction Where a Contract is Made
= Parties to a contract are often not in the same city or state, and if a dispute
arises it is important to know where the contract was formed since the law
in the two places may be different.
= Jurisdiction: The province, state, or country whose laws apply to a
particular situation.
o This place is determined by the moment in time when the contract is
effective.
¢ Ex. In the case of mail, the offer is accepted when the offeree
mails acceptance, so the jurisdiction is that town. In the case of
telephone, the acceptance is made when the offeror receives
acceptance, so that'd be in the offeror's town instead.

> Uncertainty in the Wording of an Offer
o If parties enter into a loosely worded arrangement, a court may find the
agreement too ambiguous and uncertain to be enforced.
= Ex. The promise to give a 'fair' share of the profits of a business
o Even if the wording of a contract seems uncertain, a clear enough meaning may
be found in evidence of local customs or trade usage that gives a new precision
to the terms.
= Courts have a policy of making contracts effective wherever possible, they
hold that
0 Anything is certain that is capable of being calculated or ascertained
0 Where a contract may be constructed as either enforceable or
unenforceable, they will favour the interpretation that will see the
contract enforced.

> The Effect of an Incomplete Agreement
o The law does not recognize a contract to enter into a contract
= |f someone promises that they will soon promise to do something, its not

legally binding.

> Formation of Internet Contracts
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O

Two types of legislation govern the formation of online contracts
= Ecommerce
O Modernized contract formation rules to allow clicking an icon to
satisfy the acceptance of communication requirement of contract
formation.
= Consumer Protection
O Deals with the problems surrounding long detailed standard terms
linked to an order webpage
Before a consumer enters into an internet agreement, the supplier shall disclose
specific information about the total price of the good, the terms of payment, and
warranties among other things.
= Additionally that the supplier must provide the consumer with an express
opportunity to accept or decline the agreement.
Upon clicking an | accept icon on the screen, the consumer (offeree) accepts the
sites offer, entering a contract.

> The Use of a Seal

O
O
O

Covenant: a serious promise
Covenantor: One who makes a covenant
To this day, a document under seal is still called a deed.
= Document under Seal: A covenant recorded in a document containing a
wax seal, showing that the covenantor adopted the document as his act
and deed
= Deed: A document under seal, which today is usually a small, red, gummed
wafer.
Today any form of a seal is acceptable, even the word SEAL written across the
document.
= Must be on the document at the time of party signing
= The enforcement of a seal requires that the application of the seal must be
a conscious and deliberate act.
A promise made under the seal of the promiser does not require consideration to
make it binding.
= The seal says "l fully intend to be bound by this promise"
A seal does not do away with any of the other requirements to make an
agreement binding.

> An Intention to Create Legal Relations

O

O

Even when an apparently valid offer has been accepted there is no contract in
law unless both sides also intended to create a legally enforceable agreement.
= The law presumes that the necessary intention is present in almost all
instances when an agreement appears to be seriously made.
o A defendant may rebut the presumption by using the external or
objective rest of the reasonable bystander
¢ |f to such a person the outward conduct of the parties lacked a
serious intention to make an agreement, then no binding
contract results.
¢ Itis often easier to rebut to presumption between friends
or members of a family where it is often clear that there
was no intention to create legal relations.
Parties may include in their contract an express term that in the event of its
breach neither party may sue the other.
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> Equitable Remedies
o Reasons for the Intervention of Equity

= There are circumstances where money alone are inadequate.
0 Common law remedies must be monetary

= Equitable Remedies: Special non-monetary remedies given only when

damages alone will not adequately compensate for a loss.
O Failure to comply places a defendant in contempt of court and can
lead to a fine or imprisonment.

o Reasons for Denying a Remedy
= The court decides if there is a good reason to go beyond the ordinary
common law remedy of monetary damages, however if a plaintiff satisfies
to principles of equity, they are practically guaranteed equitable remedies.
The terms are:
O A plaintiff must come to court with clean hands
¢ They must not have acted unethically
o If after learning of the defendants breach, a plaintiff delays
unreasonably in bringing an action, a court will deny an equitable
remedy.
O A court will not intervene on equitable principles when to do so would
affect an innocent purchaser.
O A court will not grant a remedy when the plaintiff has not paid a
substantial consideration for the defendants promise
O A plaintiff must ordinarily be a party against whom the remedy would
be awarded were he the defendant instead.

o Specific Performance
= An order requiring a defendant to do a specified act, usually to complete a
transaction.
0 The defendantis obliged to complete the contract
O A performance of a contract that relies upon the personal skill or
judgment of the defendant will not be ordered to specific
performance, and the plaintiff will be awarded money instead.
¢ Ex. A musician will not be ORDERED to perform, cause he will do
a shitty job. Instead if he breaches contract, he will have to pay
money.
= Specific performance is most often applied to contract for the sale of land
as each piece of land is unique, and monetary remedies are not adequate.

o Injunction
= A court order restraining a party from acting in a particular manner, such as
committing a breach of contract
O Negative Covenant: A promise not to do something
= Ex. A tenant signing a lease contract may have to incur an injunction not to
turn the house into a strip club.
= Courts may prefer injunction to specific performance as it does not require
continued monitoring.
O They simply order the defendant to stop committing certain actions.

> Foreign Trade

o Export/Import Contracts
= Generally fall into 2 categories:
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O Contracts for the international sale of goods
O Contracts for the supply of services abroad
= Goods and services can be supplied in three ways:
0 The supplier may deliver directly to the customer in the other country
0o Delivery may be made through the supplier's own marketing
organization established in the other country
O The customer may accept delivery in the suppliers home country and
himself arrange to ship the goods home.
= Whichever method is accepted, the contract constitutes he essence of the
transaction.The most common type of export transaction is contracts for
the international sale of goods.

o The Contract of Sale

= Contracts with an international element present special problems due to
the fact that the goods are to be delivered to a customer in another
country.

= Usually the sale of international goods requires a number of parties and
consists of several distinct though related contracts.

o Carriers, banks, insurers etc may be involved as well as the buyer and
seller.

o The Proper Law of the Contract
= Whose law governs the contract or its various components?
o Several contracts often make up the transaction and each one might
be governed by a separate law.

¢ To determine which law applies (Proper law of contract: The
law of the country or jurisdiction by which the provisions of a
contract are to be interpreted and its effect determined) it is
necessary to refer to the conflict of laws:

& The principles of law that apply to resolve questions
covered with private relationships that are affected by the
laws of two or more countries.

¢ Parties often explicitly state by which jurisdiction they will abide
to in the contract before signing.

¢ Can be a neutral law, not necessarily one of the parties
jurisdictions.

¢ When parties do not state it, the courts will attempt to
determine the intention of the parties from the surrounding
circumstances.

¢ May be inferred from the terminology of the form of the
document,

P When the courts can't decide what was the intention,
they will assign what they consider to be a closely
connected jurisdiction with the contract.

o Contractual Terms
= Terms or expressions may have different meanings in different legal
systems or to parties from different countries.
O Incoterms: A set of standard contractual terms adopted by the
International Chamber of Commons are used now commonly.
= The adoption of widespread standard form contracts are common
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Lecture 5: Contract Law

Monday, September 26, 2011
12:17 PM

> Terms
o Contract=K
o Contractisn't always what we think it is

> Key Elements in a Contract
o As soon as these 6 elements are apparent, there is a contract.
= Intent
o Both/All of the parties must show intent to be barred by the promises
made in the contract.
o If intent is denied by 1 of the parties, the court will ask:
¢ "Would a reasonable person looking at the outward conduct of
the parties say they showed intent?"
¢ Just based on the outward content, does it LOOK like they
have intent.
¢ Objective Test
O 2 Presumptions:
¢ [f the parties are "strangers" and in commerce, generally intent
is presumed.
¢ Can be challenged with proof of conduct that suggests
otherwise.
¢ |f the parties are close friends/ family members, there is a
presumption of NO intent.
= Offer
O Proposal plus Intent
o Clarity on at least 3 terms:
¢ Parties
¢ Object (Subject matter of the contract)
¢ Exchange (If the exchange is money, there must be a price)
O An offer should contain ALL the terms because once accepted, it is
binding.
¢ You can't go back and add terms or change the terms you had...
you've got to make an offer so that if it's accepted, you have to
be prepared that those are the set terms. If you later try and
change the terms, you are breaching the contract.
= Acceptance
O Acceptance has to be acceptance of ALL the terms without any
changes. If you change even one term, that is your counter offer. The
previous offer is gone... and won't come back unless the initial offeror
wants to reinstate it
= (Consideration
o 3 Types of consideration
¢ Unilateral
¢ Promise and an Act to be exchanged between two parties
¢ Bilateral
¢ Two promises made, one from party A to party B, one from
party B to party A.
& Most contracts are bilateral
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¢ Promise made under seal
¢ Aseal on a contract is almost a substitute for their promise
& The person that the contract is being presented to has to
sign on top of the seal so that it is proved that the seal was
on there before the time of signing.
» They knew they were signing under seal
¢ Has to be ared looking seal
¢ It can be pre-printed into the document
= Capacity
o All mental, being able to understand the contract
= Legality
o To prove a contract exist, needs to prove all 6.
o To prove there isn't a contract, just needs to prove there isn't 1.
o True even if the contract is not in writing
= Only two contracts in BC that need to be in writing to be enforced are
o Contract for Land
¢ Purchase and sale, lease or mortgage of land
O Personal Guarantee
¢ Guarantees the indebtedness of another party to a person
¢ One party promises to pay the debt of another if that party
doesn't pay
o Victim of a contract needs to try and fix it first, mitigation, and has to prove she
tried to minimize her losses,

o Offer Vs. Invitation

> Issues
o Is there a Contract?

= |ntent, offer, acceptance, consideration, capacity, legality
o Ifso, was there a breach in Contract?
o Ifso, what are the damages?
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Case 2: R vs. Alberta Ltd.

Tuesday, September 27, 2011
12:53 PM

> The Court and Formation of Contracts
o Criminal charges consisted of:
= Misleading advertising under s. 52 of the Competition Act
= Not supplying bargain goods advertised under s. 57 of the Competition Act

o Competitors and investigators tried repeatedly to buy from the accused a certain
model of televisions set which it repeatedly during the period had advertised for
sale at a bargain price.

= Sales people informed the buyers that the TV sets had been sold out, and
had been for a while and there was little hope that there would be
anymore in anytime soon.

= The would-be buyers asked for rain checks, some of them received them,
but then the accused never fulfilled them.

o The Provincial Court convicted the accused on nearly all counts,
= An appeal was allowed, and acquittals were entered
= |t is believed that all counts should stand, for the exception of 4:
O It was proved that the wholesaler had on hand at all times a large and
ready supply of the TV they had been advertising.
¢ Orders made by the accused could have been filled within a half
day
¢ The wholesale manager claims the accused should have had 100
on site at all times, but the store manager claims that the
number is excessive and unnecessary.
¢ The store manager said they had at least 5 TVs on site, and
doesn't know why their sales associates said they were out, and
wouldn't be restocked.
¢ The accused did not make any attempt to acquire any
more TV sets than the 5 on hand during the period in
question.

O The appellant then suggests that the charge of false advertising must
stand or fall on facts existing at the time the advertisement was run,
and that later acts or omissions cannot make an advertisement
punishable which was not punishable beforehand.

¢ However events that occurred after the advertisement is run
can be evidence of what were the facts at the time the
advertisement was run.

¢ Additionally, when people were trying to purchase the TVs that
were being advertised, the accused was constantly running ad
campaigns with identical wording to the ones that started the
campaign, so really times overlapped and all the advertisements
were eligible to be used as evidence.

¢ Even if 100 sets may have been excessive, its apparent that 5 set
is way too small.

O IT was proposed that the accused never had honest intent and that
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the whole thing was a scheme from start to finish

¢ Judge completely agreed.
¢ Even if it was proved that the advertisement wasn't entirely
false, it was obviously extremely misleading.
¢ The fact that the wholesaler had a ton on hand was not
made known, nor was it of any use to the shoppers.
» The convictions for false or misleading advertising

sound proper.

o The customers faced a clear situation of bait-and-switch advertising, as when
they went to the store to purchase the inexpensive TVs they were immediately
redirected towards more expensive ones. (s.57 of the Competition Act)

= Failing to supply the goods advertised in reasonable quantities
O 5TVs was not enough
0 The fact they neglected to use the TVs that were sitting in the
warehouse is also not useful for them.
O It cannot be said that there was in deed any supply at all available for
the consumers.
= A defense of due diligence may be open in this case
O Judge saw way otherwise.
O Itis clear that the accused ran the advertisements, so s. 57 put a duty

upon the accused to supply the product, and they did not, nor did
they have any intent to.

o The accused claimed multiplicity in counts, however due to the fact that they ran
the advertisements over and over and over again, they are up for multiple
counts, and there is no multiplicity.

o The accused also argued that virtually all the elements under the charges of s. 52
and 57 were virtually the same, so half the convictions were redundant.

= False.
S. 57 claims the accused failed to sell the product after the
advertisement had been released.
S. 52 claimed that the advertisements used were entirely false or
misleading only, and has nothing to do with the actual act of
supplying the product.
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Case 3: Rudder vs. Microsoft Corporation

Thursday, September 29, 2011
4:46 PM

> Background
o When a party is transacting business with someone in another jurisdiction, there
will often be a clause in the contract whereby the parties agree where any
litigation in connection with the contract will take place. The court will usually,
but not always, give effect to such a clause. In this case, the plaintiffs argued that
there were a number of factors that should influence the court in refusing to
enforce the forum selection clause.

> Facts
o A motion passed by Microsoft states that the parties have agreed to the
exclusive jurisdiction and venue of the courts in respect of any litigation between
them. And that in any event Ontario is not the appropriate forum for the conduct
of this proceeding and that the service ex juris of the Statement of Claim ought
to be set aside.

o Microsoft service is an online service providing many services including internet
to their customers. The service is offered to customers around the world from a
station in Washington.

o The proposed plaintiffs were members of MSN (The Microsoft Network), both
law school graduates. They were bringing forward this case on behalf of a
Canada-wide class defined as:

= All persons resident of Canada who subscribed for the provision of Internet
access or services through MSN, Microsoft since September 1, 1995.
O Estimated to be roughly 89,000 MSN members across Canada

o The plaintiffs claim damages for breach of contract, breach of fiduciary duty,
misappropriation and punitive damages in the total amount of $75,000,000.00
= The plaintiffs allege that Microsoft has charged members of MSN and taken
payment from their credit cards in breach of conteact and that Microsoft
has failed to provide reasonable information concerning accounts.
o Statement of Claim was served on Microsoft at their offices on
January 5, 1998.

o The contract which the plaintiffs have alleged has been broken is a "Member
Agreement"
= Members of MSN are required to electronically execute this agreement
prior to receiving the services provided by the company.
O Located in the contractis a line stating that any court concerns will be
taken up in the state of Washington in King County.
¢ The defendant relies on this clause.

o The plaintiffs argue that the court should not give credence to the forum
selection clause contained within the contract.
= They state that the contract was so long and online, that it is not expected
that anyone actually read the entire contract, and hence would not notice
this segment of the contract.
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o The plaintiffs also argue that the Washington courts would not be
acceptable for this type of lawsuit anyways.

> Analysis and Disposition
o Forum selection clauses are generally treated with a measure of deference by
Canadian courts. It was decided that forum selection clauses should be treated
the same as arbitration agreements.
= Must show respect for the agreements that the parties have signed, and is
consistent with the principle of international comity.

o A courtis not bound to give effect to an exclusive jurisdiction clause, but that the
choice of the parties should be respected unless there is strong cause to override
the agreement.

= The burden for showing said strong cause rests with the plaintiff and the
threshold to be surpassed is beyond the mere balance of convenience.

o The two plaintiffs contend that regardless of the deference to be shown to forum
selection clauses, no effect should be given to the particular clause at issue in
this case because it does not represent the true agreement of the parties.

= They are claiming that the member agreement between MSN members and
Microsoft is not set up to represent the forum selection clause apparently,
and they are expecting member to miss the clause written in the forum.

O They are arguing that said clause should be looked at as fine print,
and that it should have been specifically pointed out to members
before they sign the contract.

O Since it was not, the plaintiffs are claiming that it should not be
included in the contract that they are seeking to enforce.

o The plaintiffs are basically saying that since only a portion of the agreement
appeared on screen at a time due to it's electronic format, the terms not
originally on the screen are technically the 'fine print' of the contract.

= All MSN users however were obliged to click an 'l Agree' button at the
bottom of the contract, claiming that they had read the entire document,
so the fact that they clicked the button without reading the whole contract
in detail was their own fault.

o The plaintiff actually admitted in his statement that he had 'scanned over' the
contract, looking for costs that would be charged to him by MSN. And that after
he found the portion containing the costs, he stopped reading the contract.

= After satisfied with what it was going to cost him, Rudder clicked 'l Agree'
to the terms in the contract.

o Thereis no term in the agreement that is particularly difficult to read, and all
terms are of equal legibility.
= No words that are referred to as "legalese"
O Words that are unknown to the common person not involved in law

o There is even a blurb at the bottom of the contract that states "If you click 'l
Agree' without reading the membership agreement, you are still agreeing to be
bound by all of the terms of the membership agreement, without limitation"

= The plaintiff admitted to reading this screen, however he said that he didn't
really think about it, and never really does when signing up for things
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online.

o It's a little weird because the plaintiff seeks to have some parts of the contract
enforced (which he did not read) and other portions that he did not read
exempted from being legally binding.

= To move this contract into being absurd would create basically any online
contract to be useless and not actually applicable, so obviously the judge
did not do so.

o Since both the plaintiffs have attended law school as well, their defense becomes
even worse due to the fact that they have studied contract law, and should know
all the in's and out's of it

o Simply put, the plaintiffs haven't really succeeded in meeting the burden of
showing a strong cause as to why the forum selection clause should not be
determinative.

= The law to be applied will be that of King County in Washington.
= The defendant shows a clear connection to this jurisdiction, therefore it is
relevant... the plaintiffs do not realy show any clear connection to Ontario
at all, other than for the fact that they are claiming they are representing all
of Canada who are MSN customers.
0 The defendant is clearly favoured.
O There is also nothing to suggest that the defendant would not receive
a fair trial in Washington, and it would almost be more advantageous
to do so.

o The forum selection clause is upheld.

o The defendant will have its costs covered as long as they present a request
within 2 weeks.
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Class Analysis of Case 3

Monday, October 03, 2011
11:39 AM

> Rudder vs. Microsoft
o Class Actions against Microsoft
o Rudder is the head of the class action
= A number of plaintiffs all have the same claim against the defendant, and
one single remedy will satisfy all of them at once.
= Class is made up on MSN subscribers who have accepted an online contract
with MSN and they are now complaining because they are saying that they
are entitled to damages for breach of the online contract.
¢ Case doesn't even get into this though, because Microsoft states
that the case can't even be brought against them in Ontario, and
it has to be settled in King County Washington.

o Subscribers are saying that the clause shouldn't bind them because they didn't
read it, it was buried in the contract as it didn't come up on the first page of the
online contract.

= Court pretty much says if you click | Accept, then you are accepting all the
terms and not just the ones that you like.
O The fact that it didn't appear on the first page means nothing, and the
terms were in the same font and size as the rest of the contract.

o Since the contract is binding, the terms must be respected as long as it is not an
attempt to get some sort of advantage.

o The clause of jurisdiction is favoured by the courts because it gives clarity to your
contract, as deciding which jurisdiction to use is often very subjective and hard to
determine.

= Courts do like them, but they still have the rights to override the
jurisdiction clause if they want.
= Law will respect the jurisdiction clauses, unless there is a very good reason
for why it should not be upheld
= |f there is no forum selection clause at all, the court in the home jurisdiction
would look at the factors
O Which jurisdiction is the evidence on issues of fact situated
O Whether the law of the foreign country applies and its differences
from the domestic law in any respect
0 The strength of the jurisdictional connections of the parties
0 Whether the defendants desire to enforce a forum selection clause is
genuine or merely an attempt to obtain a procedural advantage.
o Whether the plaintiffs will suffer prejudice by bringing their claim in a
foreign court because they will be:
¢ Deprived of security for the claim
¢ Be unable to enforce any judgment obtained
¢ BE faced with a time bar not applicable in the domestic court
¢ Unlikely to receive a fair trial

» Supplement, good case to practice with is on page 22
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Case 4: Montane Ventures Ltd v. Schroeder

Friday, September 30, 2011
2:42 PM

» Background
O The essence of a contract is, at least in theory, the meeting of the minds of the
contracting parties. The two parties must have a common will in relation to the
subject matter of their negotiations and must have struck an agreement.
Sometimes it is difficult to tell what constitutes a rejection or a counter-offer.
When the offeree is merely requesting information or clarification, that does not
constitute a counter offer or a rejection and the offer remains in force.

> Facts
o The plaintiff, Montane Ventures seeks an order of specific performance directing
the defendant, Frank Schroeder, to complete an agreement to sell real property
located at 100 Mile House.

o On September 3rd and 4th 1999, a contract of purchase and sale was negotiated
between the parties which stated that Montane would purchase from Mr.
Schroeder property described as Lot 1 at a price of $215,000, with the sale to be
completed on November 30, 1999.

o Montane's realtor communicated directly with Mr. Schroeder regarding the
lease.

o On September 8th, 1999, Schroeder faxed the realtor information regarding the
lease, and requested that he have Montane initial and return a copy of the fax.
He also requested the realtor call him directly, and during the conversation they
discussed alterations to be done to the property.

= The realtor asked whether a final inspection on the alterations had been
completed, but Schroeder advised that he had not asked for a final
inspection permit yet, and would do so right away.

o On September 9th, 1999 the realtor forwarded an addendum to the agreement,
removing the subject to clause regarding the lease with the Internet Café, and
concluded the form with the line:

= "Seller agrees to provide final inspection certificates for alterations re
above lease by Sept. 22, 1999"
= Mr. Schroeder responded as though this was a counter offer, and a
rejection of the previous contract, and therefore stated that he was no
longer prepared to complete the original contract.
o He also added he would in fact sell the property, but at a $10,000
increase of the original price.

o The issue at hand is whether the addendum constitutes a counter offeror
rejection.
= The courts then look at the intent of both parties, whether the preparation
of a further document is a condition precedent to the contract (Rejection)
or is it an incident in the performance of an already binding obligation
(therefore not being a rejection).
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o The inclusion of the last sentence in the addendum by the realtor follows from
the previous condition that both parties must be okay with the Internet Café
Lease.

= After reviewing the lease, as he was supposed to, the realtor wanted more
information, and states that the last sentence was only to confirm the
conversation the two had held previously on the telephone, it was not
intended to be a counter offer.

= Since Mr. Schroeder was not required to sign the addendum, there is no
suggestion that it is a counter offer.

o ltis concluded that the last line was not 