Law 1000 Sept 17


Pass workshop: Tuesday 4:30-5:30

What is law?
Webers notion of law:
-Explicit Rules
-Planned use of sanctions for enforcement
-Authorized personnel to create/interpret/enforce
Law as a formal system

What does law do?
Functions of law in society
(Hoebels Law Jobs)

-Define relationships/Social control
Law is used to define the boundaries of our relationships and to set our expectations for how we are treated
      -By other individuals and groups
      -By government/the state and institutions 
Creates rules of what can and cannot be done

-Allocation of authority to coerce
Reference to Webers definition
Need to provide authority to coerce in order to enforce the rules
They have the authority to create the rules and who has the authority to enforce the rules when they are broke

-Dispute Settlement
-Settles everyday disputes/troubled cases
-Alternative to other methods
-Benefit: Authoritative allocation of legal rights and obligations
-Detriment: Provides a “legal” resolution, but not always a satisfactory resolution

-Social change/Redefine relationships
What is social change?
Ex. Smoking bans becoming more and more relevant
What is the role of laws in relationship to social change?
Law needs to change as technology advances
Law isn’t the only mechanism for enforcing control. People can take matters into their own hands instead of going through law.



How have ‘legal systems’ changed over time?
“Typology of legal systems
-3 major evolutionary stages
     -“Primitive”/Traditional
     -Transitional (Agrarian/Early Industrial society)
     -Modern (Industrial society
-Evolution of legal systems linked to modernization of society

Critiques of typologies
Distinction between traditional and modern legal systems (Hoebel and Llewellyn)
-Cheyenne example – peace treaty/ decision
    -Decision making process
-Cheyenne example – horse borrowing
    -Behavior / Control Issue
    -Dispute resolution
    -Rule Change

Is our “modern” legal system better?
-Nils Christie
    -Importance of conflict
    -Do lawyers steal conflict?
-Conflict is a natural part of the way we react. If we lose that part of ourselves we lose the way that society and ourselves evolve.
-Christie argues that the people at the root of the dispute should be the ones that solve the dispute.

October 1

Categories of Law
Substantive Rules
-Rights, duties, and prohibitions
Procedural Rules
-Rules concerning how substantive law is administrated, enforced, changed, and used

Categories of Law (Pt. 2)
Public Law – Concerns the rules that govern the state as a sovereign entity
-Structure of the government; duties and powers and powers of officials; relationships between individual and the state
Private Law – Concerns the rules that govern the relationships/ interactions between individuals/ groups in society




Why is Law necessary to regulate our relationships with the State?

Law is necessary because we authorize the state to exercise authority over is:
Hobbes
-Life in the state of nature is nasty, brutish, and short
-If we’re always in it for our own self-interest or gain then we’re always at was with one another.
-We give up all of our freedom to the state.
-Order
Locke
-More concerned about what is ours (property, etc.), and how to keep it protected. 
-We give up our individual power to a government to protect our property
-The state does not have the authority to pass any laws that it wants.
Mill
-To protect our liberty, and in particular he says that the role of the state is not there to protect us from harming ourselves. It’s to protect us from harming others
-The limits of what the government can do has to do with our liberty

What are the limits on state authority?

What is a Constitution?
Definition – The set of rules defining the organization and the operation of a State

Authorizes and limits the exercise of State power
-Organizes institutions of the State and their relationships
-Establishes basic principles of how the State will operate
-Sets limits on exercise of State power

Types of Constitutions
Unwritten – United Kingdom
-Unwritten constitutions are flexible, and easily changed
Written – United States
Hybrid – Canada
-It’s difficult to balance the unwritten with the written.

Factors that Influence State Structure and Constitutional Design
Historical
-The influence of the charter and rights of freedoms was the fact that we have historically existed alongside the US and seen the impact it had
Geo-Political
Ideological
-Conservative ideology
-Liberal Ideology
-Communitarian ideology


Institutional Concerns
-Eg. Role of executive vs. legislature vs. judiciary
-The idea was to ensure that no branch of government could overpower the others.
-No member of one of those three branches can be a member of any of the other branches

Social/ Economic Context
-Compare 1867 to 1892
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