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· CHAPTER ONE
· Why study law?
· Nature of law
· Natural law
· Positive law
· Canada’s law
· Maps of the law
· Canadian Constitution
· Overview
· Division of Powers
· Legislation
· Federal Legislative Process
· Provincial and Territorial Legislative Process
· Subordinate Legislation
· Common Law
· The law describes, defines, and intrudes on every aspect of life, and business is no exception.
· Personal (relationship with family, friends)
· Education (relationship with school, parents, teachers, other students)
· Work (relationship with employer, employees, customers, suppliers)
· Natural Law
· Natural law is derived from the concept of “natural rights.”
· All people have certain essential, inalienable rights separate from the laws of states.
· These “natural laws” are derived from being alive.
· Examples of natural law in action:
· French and American revolutions (all revolutions)
· Extraordinarily violent events are justified to attain fundamental or natural rights to which all persons are entitled.
· International human rights organizations
· Agitate for fundamental (natural) human rights
· The Universal Declaration of Human Rights
· “Whereas recognition of the inherent dignity and of the equal and inalienable rights of all members of the human family is the foundation of freedom, justice and peace in the world ...”
· The U.S. Declaration of Independence 
· “ We hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain inalienable rights ...”
· Canadian Charter of Rights and Freedoms
· Is the Charter founded on natural law?
· Positive Law
· In contrast to natural law, positive law encompasses the rules, rights, and obligations enacted by Parliament and the legislatures or derived from decisions of the courts (common law).
· No necessary moral content
· The “legal system” is the processes and institutions (Parliament, provincial legislatures, judges, lawyers, police, etc.) involved in the creation, interpretation and enforcement of positive laws.
· Canada’s legal system and tradition embrace both natural law and positive law.
· They are a composite of statutes, regulations, and common law principles and standards imbued with, or founded on, certain generally accepted (both implied and expressed) values and rights derived from natural law.
· This course will focus on the enforceable rights, obligations and procedures as prescribed by the Constitution, legislation and the common law.
· Distinguishable from strictly moral or ethical obligations or precepts that may be no less compelling, but lack the attribute of enforcement. (Ref. Ethical Perspective 1.1, p. 6)
· Does Nagatomi have a legal obligation to deliver the harvesting machine?
· No, they do not. The agreement clearly provides that payment is required by the end of August, failing which Nagatomi is not obligated to deliver the machine.
· Canadian law can be organized and categorized in various ways.
· Certain categorizations reflect the substantive differences between certain types of law (e.g., criminal law vs. civil law).
Other categorizations reflect differing sources of the law (e.g., statute law vs. common law)

· Civil Law


· Canada has two distinct legal traditions.
· The civil law tradition in Quebec was founded on the province’s historical connection to France.
· Minimal relevance of judge-made legal precedent
· The common law tradition in the remainder of Canada is derived from its historical connection to England.
· Concerned with judge-made legal precedent
· This course will focus on Canada’s common law tradition.
· The Canadian Constitution is the supreme law. All other laws must conform to the requirements of the Constitution.
· Legislation is the law enacted by Parliament and the provincial and territorial legislatures.
· Common law is the body of legal rights and obligations arising out of judges' rulings.





· Public Law
· The rights and obligations of Canadians to their governments (federal, provincial, municipal)
· Private Law
· The rights and obligations of Canadians in dealing with each other
· Rules governing private dealings or matters
· The government is subject to private law when it deals with persons in the context of a private matter (e.g., government as party to a contract).
· Private law is the essential focus of this course.





· Constitutional Law
· Describes Canada’s governmental framework;

· Describes the distribution of powers among federal government, provinces and territories; 
· Describes how laws are enacted;
· Confirms and enshrines basic rights and freedoms of Canadians (in the Canadian Charter of Rights and Freedoms).

· Administrative Law
· Governs the establishment and operation of governmental agencies, boards, tribunals, and commissions.
· E.g., human rights tribunals, workers compensation boards, Canadian Radio and Television Commission (CRTC), etc.                 (Ref. fig. 1.2, p. 9)

· Criminal Law
· Offences against the state 
· Actions which may be private in nature but are also determined to be offences against the community as a whole (e.g., murder)
· A crime is what Parliament declares to be a crime (for the most part found in the Criminal Code).
· Tax Law
· Rules for the collection of money by government




· Contract Law
· Creation and enforcement of contracts
· The means for the purchase and sale of products services, employment, etc.
· Contracts lie at the heart of the business world.
· They are how business is conducted.

· An enforceable contract can be:
· Verbal or written
· Long or short
· Simple or complex
· Standard-form or negotiated
· One-sided or balanced
· Fair or unfair

· Property Law
· Acquisition, use and disposition of property. Includes: 
· Real property (land and buildings)
· Personal property (moveable items) 
· Intellectual property (inventions, creations, books, music, software, etc.)

· Tort Law
· A private wrong (in contrast to criminal law, which is a wrong against the state)
· May be deliberate (intentional tort) or a consequence of carelessness (negligence)

· Includes business torts (e.g., conspiracy, deceit)

CANADIAN CONSTITUTION

· The Constitution is the dominant source of Canadian law.
· It establishes Canada’s system of government, including the division of powers between the federal government and the provinces and territories.
· It establishes and confirms the essential rights and freedoms of all Canadians through the Charter of Rights and Freedoms.

· Historical Development 
· Canada’s  original Constitution was the British North America Act, 1867, (U.K.) (“BNA Act”). 
· The BNA Act granted Canada’s independence.
· It created Canada, as it then existed, out of Ontario, Quebec, New Brunswick and Nova Scotia.

· It provided for the future admission of Prince Edward Island, Newfoundland, British Columbia, Rupert’s Land and the North-Western Territory.
· The BNA Act determined Canada to be a federal state and established the division of powers between the federal and provincial governments [Ss. 91 and 92].

· The Problem
· The BNA Act was an Act of the British Parliament and all constitutional changes required action by the British Parliament.
· Although an independent country, Canada had no control over its most important legal document − the Constitution.
· The Solution
· The Canada Act was passed by the British Parliament in 1982.
· It contained only four sections:
· First: The Constitution Act, 1982, is appended to the Canada Act as Schedule B;
· Second: A declaration that no Act of the British Parliament shall apply to Canada from this date onward;

· Third: The English and French texts of the Canada Act are equally authoritative;
· Fourth: It is stipulated that the name of the Act is the “Canada Act.”

· The Constitution Act, 1982 
· S. 52: “The Constitution of Canada is the supreme law of Canada, and any law that is inconsistent with the provisions of the Constitution is, to the extent of the inconsistency, of no force and effect.”
· It brings forward the BNA Act virtually unchanged.
· It transfers control over the Constitution from the U.K. to Canada.

· It adds the Charter of Rights and Freedoms to the Canadian Constitution as Part I.
· It is extremely difficult to change (Part V).
· The amending formula varies depending on the content of the proposed change.
· For most matters, change requires the consent of Canada’s Parliament and at least 2/3 of the provinces, representing at least 50% of the population.

· Division of Powers 
·  Section 91 : The “classes of subject” within the exclusive authority of the Parliament of Canada (30 are enumerated)
· Section 92: The “classes of subject” within the exclusive authority of the provincial legislatures (15 are enumerated)
· Some classes of subject are granted concurrent jurisdiction, e.g., Agriculture [S. 95].

· “Ultra vires” (Beyond the power)
· When a government legislates in an area outside its constitutional authority, it is acting ultra vires.
· Federal Paramountcy
· Federal legislation and authority prevail where federal and provincial governments take conflicting actions based on their respective areas of constitutional authority.

· Residual Power
· The authority over all subjects not specifically mentioned in the Constitution resides with the federal Parliament.
· E.g., telecommunications, air travel
· This deliberately contrasts with the U.S. Constitution, where residual power resides with the individual states.


LEGISLATION

· Legislation is the second source of law, after the Constitution.
· It is law created by Parliament and the provincial and territorial legislatures and reflected in acts or statutes that they have passed.

· An act or statute passed by Parliament applies across Canada (e.g., the Criminal Code).
· An act or statute passed by a provincial or territorial legislature applies only in that province or territory. (E.g., the Ontario Highway Traffic Act applies only in Ontario.)

· Subordinate Legislation
· Statutes are rarely a complete statement of all legal rights and obligations.
· The complexity of modern life requires that statutes grant authority to others to create more specific rules. 
· This is referred to as “subordinate legislation.”

· Subordinate legislation comes in a variety of forms:
· Regulations to statutes (e.g., regulations to the Ontario Employment Standards Act prescribes those professions or activities not entitled to overtime pay);
· Power granted by Parliament and provincial or territorial legislatures to various commissions, tribunals, etc.;
· Municipal by-laws (business licences, local taxes, property-use restrictions, etc.).

· Subordinate legislation cannot contradict or exceed the terms or boundaries of the statutory provision under which it is effective.
· E.g., regulations prescribing entitlement to overtime pay in Ontario cannot contradict or exceed the provisions of the Ontario Employment Standards Act in regard to that subject.

COMMON LAW

· “Common Law” has a dual meaning.
· It refers to a legal system inherited from England (as distinct, for example, from the civil law system which originated in France).
· It also refers a particular source or type of law.
· Settled or accepted legal rights and obligations arising out of judges’ rulings (as distinct from the laws created by Parliament or the provincial or territorial legislatures).
· Common law resulting from judges’ rulings
· Derived from the English legal tradition (beginnings traced to the 13th century).
· The central feature is legal precedence, as reflected in the concept stare decisis (Let the decision stand), and operating within a hierarchical court system.

· The decisions of a higher court are the determining statements of the law on that issue and are binding on the lower courts within the same hierarchy. 
· This provides for predictability and consistency in the interpretation and enforcement of the law. If not, it would be a judicial free-for-all.
· A common law principle or standard cannot negate or override a legislative statute or the Constitution.
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