LAW REVIEW

Lecture 2: 

Defining Law
• State?
• Dispute Resolution?
• Social Control? Social Change?
• Coercion? (using force)
· We seem to know exactly what law is but it is actually very socially contingent. 
· Based on societal norms, temporal norms, ideas of what law is and what it’s meant to achieve.
· “Binding practice or custom of a community, a rule of conduct or action formally recognized and enforced by a society, the control brought about by the sovereign.” (Dictionary definition).
· Very vague, and contradicts itself. 

What is a custom? 
· it’s a practice and yet it says that it is a binding rule (meaning it’s not a practice). If we always line up at the bus stop or tip someone at the bus stop, it is a rule you follow for yourself and it is the social custom of where you live.
Does law require the state? 
· we want this to prevent conflict but does it necessarily require the state? The majority of disputes in a society are resolved outside of court. Most people avoid the state when resolving conflicts by following customs. 
Social control and change does the state need to have control.? 
· Nowhere in British law does it say that they have to drive on the opposite side of the road. State is the only authority that can force us to obey the law through police and other means. 

Laws: society based, temporal, contingent on cultural factors. They are a series of social choices that have been imposed in Canada or decided upon in Canada. 

Problems with Defining Law:
· Conceptual
· Pluralistic 

Conceptual:
·  WB Gallie and the idea of and “essentially contested concept”
· No core
· Is the dispute about the use of the concept or the very concept itself?
· there are some concepts like justice, fairness, art, that we can’t agree because they don’t have a core of the concept, if you try to define a table you can
· if you try to define the core of law, you can’t, law is not a table, law is more like art,  it’s a concept where there is dispute of what that concept is, but it’s that very dispute that defines it because everyone tries to define it but can’t
· Conditions of an essentially contested concept:
· 1. Evaluate: requires judgment whether something fits in that subject or not 
· 2. Internally complex character: can be contradictory 
· 3. Evaluation must be attributed to the internally complex character as a whole: we have to look at the big picture 
· 4. Elements of the internally complex entity are desirable: we like that it’s complex, gives us room to contest 
· 5. Different uses of the concept will give different weight to different elements of the concept: we use it differently depending on what we try to argue, we take the side of the idea that best fits our judgment 
· 6. Psychological and sociological factors can effect which elements are considered in the concept: moral factors are to be taken into consideration
· 7. Disputed concept is open-ended: we will debate it always, it will be disputed between and in society, that’s why it’s hard to resolve issues, there will always be disputes 

Legal Pluralism:
· “…a situation in which two or more legal systems coexist in the same social field”
· we are following legal pluralism right now; bylaws, class rules, campus rules, federal law, social rule (we can live under multiple social systems at the same time—which one is more important can vary than others, at a certain point in your life a rule may be more important than now
· religious rules may influence you more
· pluralism can exist b/w legal systems like common law, civil, aboriginal, private, constitutional, public, or religious laws 
· think of pluralism in 2 ways : vertically (coexisting legal systems), horizontal (power of structure)

Legal systems and legal traditions: 
· legal systems are comprised of:
· legal institutions (socialism, democracy etc)
· procedures
· rules 
· legal systems are broad ways of categorizing different types of laws which are different than legal institutions
· legal traditions is the family of legal systems that are similar to each other 

Examples of legal systems:
· Civil law ( goes back to ancient Rome and Emperor Justinian codified laws of Rome- written document, when Roman Emperor fell, those codes were carried on in churches and universities and formed basis of legal system, now: written down in codes and take code and apply to law)
· Common law (evolved in England and spread to areas that were colonized by Great Britain, you went to King and Queen to ask for help on certain issues/relief , now: a specific problem that you ask for a specific rule to resolve issue, used as a template for law)
· Customary law (law that is derived from usage within society, broad range, follows the past ways things were done—tradition) 
· Islamic law (all encompassing system based on religious law sources)
· Mixed legal systems (more than one legal system operating simultaneously, ex. common and civil) – Canada follows this !! 
· Criticisms: 
· Who came up with these legal systems? Hammoraqui? 
· Ideas of classification- trying to categorize things based on function, and what we want law to achieve, it makes us think that these categories always existed and that laws can fit into these categories 

Lecture 3: 


Exercise:

A legal rule forbids you to take a vehicle into the public park. Plainly this forbids an automobile, but what about bicycles, roller skates, toy automobiles?  What about airplanes? Are these, as we say to be called "vehicles" for the purpose of the rule or not?  
· How are we going to approach this problem?
· Every rulebook contains range of uncertainty- it’s called a hard case of law because it doesn’t fall under a specific rule, it’s not clear 
· what is morally or ethically required, the use of practical reasoning or common sense, looking to object/purpose of the rule 

HLA Hart, “The Separation of Law and Morals” (1958) 71 Harvard L Rev 593

Legal positivism is the thesis that the existence and content of law depends on social facts and not on its merits. The English jurist John Austin (1790-1859) formulated it thus: “The existence of law is one thing; its merit and demerit another. Whether it be or be not is one enquiry; whether it be or be not conformable to an assumed standard, is a different enquiry.” (1832, p. 157) The positivist thesis does not say that law's merits are unintelligible, unimportant, or peripheral to the philosophy of law. It says that they do not determine whether laws or legal systems exist…What laws are in force in that system depends on what social standards its officials recognize as authoritative; for example, legislative enactments, judicial decisions, or social customs.

· Content of law is not to decide if a law is good or bad but whether a rule of authority exists (law exists)
· Look at law separate from morality (19th century)
· Positivism approach: law doesn’t have to look at morality, law reflects the values of society (problem with this: law is authoritative) 


The Taxonomy of Law 
· separates law into rigid categories, help us determine which laws are guiding us , scientific classification of law, we can categorize law in a couple of ways 

Formalism:

“Although it is a matter of trite learning that law and lawyering are political, there remains the core belief that interpretation and organization of law is, can, and should be performed in an apolitical manner. “Formalism” both in rules and categories continues to be the ruling theory of interpretation. Its central credo is that legal taxonomy and interpretation comprises the largely impersonal and determinate exercise of practical rationality.”

· To classify law is to take a formalist position. Most lawyers believe that they should try to categorize legal problems into neutral groups. “I will do some research and get back to you on this type of law.” (best help clients to sort out issues)

Is Taxonomy Neutral?
· is the idea of whether or not you think that classification can effect those disputes(do you think that classifying problems can change their outcome? )
· Classifying differently can set up different rules for the different groups(different attitudes towards different classifications. 
· Classifications are decisions that are being made only from that group and those group members. 
· because you classify things (it’s neutral- comes from a core idea)
· But because you classify things, it means that you have different rules, different outlook on an issue 
· Neutral: give you the tools of how to deal with each different classification
· Not  neutral: affect outcome?
· by classifying you skew results because you don’t look at case the way it is, you subcategorize it (different view)
· taxonomy is not neutral because every classification group will view an issue differently, therefore deal with it in a different way

The Types of Law:

· First major division of the types of law
· substantive v. procedural 
· Second major division of the types of law
· public v. private
· Third major division of the types of law
· civil v. criminal
· Fourth major division of the types law
· statutory v. common 



Substantive Law:
· “the part of the law that creates, defines, and regulates the rights, duties, and powers of parties” ( what law means)
· tells you WHAT to do and what not to do (what are your rights and what aren’t, duties to someone else, ex. it tells you what constitutes as a homicide under Criminal Code)

Procedural Law:
· “Procedural law, the rules that prescribe the steps for having a right or duty judicially enforced, as opposed to the law that defines the specific rights or duties themselves.”
· Tells you HOW the rules of law operate (how law works- how are rights and duties enforced, how you can go about getting your rights enforced, if you don’t follow procedure, your problems won’t get solved, i.e. how to appeal)

Public Law:
· Structures government
· Relationship between individual and government
· Areas of Law covered: Constitutional Law, Administrative Law, Criminal Law
· Constitutional law - individual vs govt. How do I relate to the govt., what are my rights, what are the powers of restriction under the constitution, how are the powers divided?
· Administrative law – did you buy coffee this morning? Was the coffee imported from somewhere trustworthy? etc.
· Criminal law – individual vs. individual. State represents the victim, it is an action that is considered to be harmful to a society as a whole 

Private Law:
· Rules for relationships involving individuals
· Areas of Law covered (about the disputes the individuals will have or the obligations they will have for one another): 
· Tort law – civil wrong. Harm someone does to someone else but not as harmful as criminal law. Wrong but not necessarily criminal.
· Contract – ex. The course outline. 
· Property – Things that we own that can be tangible or intangible. Ex. Owning the product of your mind (consider plagiarism)
· Wills – inheritance from family
· Estates—land issues 
· Family – how relationships are formed and broken.

Civil Law:
· Civil or private rights
· Civil – Private rights in the common law system (confusing when speaking about civil and common law), all provinces get power over civil rights. 
Criminal Law:
· offenses against community  

Statutory Law:
· legislation- also called statutes ( anything passed by legislation)
· federal and provincial legislation—can pass own laws, but not the other’s (federal government can’t pass provincial laws and vise versa)
· if there is conflict, the government will find a way to make an incentive for them to participate
· municipal laws isn’t the same as provincial legislation (their power to pass municipal laws is given by the provincial government) 

Common Law:
· Case Law
· is basically case law (case law is given a lot of importance historically, it was the origin of law, used to determine/build law)
· Precedent 
· stare decisis- stand by what has been decided (past laws that must be followed) 

Lecture 4: The sources of law

What are the sources of law?
The criminal code- set of rules set by the state
The constitution- restrictions on government and its people
Norms of society- what society feels is right or wrong (values) 
Situations without existing rules- things that set as a precedence

What is a source of law?
· Something (constitution, treaty, statute etc) that provides authority for legislation and for judicial decisions; a point of origin for law or legal analysis ( something that gives authority to  binding rules) 
H.L.A. Hart: 
2  meanings of the term ‘source of law’: We have a legal and non legal sources
a) Look at what’s out there (non-legal, the law is a historical fact)
b) Look at the legal system itself and determine which rules of that system determines which rules are binding (the law is considered a law within the given legal system, legal, why are these laws binding?) – that’s when you get into debates  (binding is when you actually have to follow the rules)
Legal transplantation:
· Legal systems that came from elsewhere, Canada didn’t develop its own legal system “ the moving of a rule or a system of law from one country to another” 
· Instances of how translation happened:
a) Colonialism: British and French came to Canada and colonized it, also brought over the legal values and processes
b) Globalization: process of development of international rules of laws that are being incorporated into domestic legal systems, creation of rules in the global communities that will come back and bind here
c) Comparative law: judges in different countries look at how judges from other countries interpret their legal system, and decide to adopt their methods (i.e. Canada and South Africa)
How was the law transplanted in Canada? How did we get our first set of rules?
· Process of reception: have a new colony and you bring over all the existing rules from another state and transplant them and make them operational I in the new country or colony (“ the process whereby legal phenomena which were developed in a given environment are consciously exported to another environment”)
· Informal reception: as soon as there is colonization, rules are applied by the head of the colony, operate according to general rules, colonist hold different rights than they would if they were still in England (temporary rules kind of)
· Formal reception: once has been a while since the colonization, all the British statutes and common law in England are now operational in the colony, colony can now make its own rules and change the common law according to what’s best for the colony ( legit rules)

Sources of law establishing the relationship between aboriginal peoples in Canada and the government of Canada:
(European colonists didn’t know that aboriginal people had their own established way of life)
1. Treaties- recognized aboriginals as having sovereign power, problem: have treaties formed by aboriginal and colonists, but the colonists took over (deal with relationship between abor. and colonists)
2. Royal proclamation of 1763 – the crown enforces rules/entered into treaties, no longer colonists power, assert power and take responsibility that aboriginal people are treated fairly, crown and aboriginals ( crown didn’t live up to this)
3. Constitution act, 1867 – when Canada is formed, federal government and aboriginal people is responsible for the aboriginal people
4. Indian Act – framework to work with aboriginal people 
5. Constitution Act 1982, s.25,s.35 ( s.25- states specifically that nothing in the charter is meant to undermine existing laws for aboriginals, s.35- continuing the existence of aboriginal rights- acknowledgment of everything that has been done ( people can’t mine on aboriginal land because they say that they have always had claim to it in history- important source to regulate aboriginal rights ) 
Common Law:
What is common law?
· operates everywhere outside of Quebec, Quebec has a civil code system, private law operates differently than the private law everywhere else in Canada
· Rules evolved through decisions of judges ( common law came from judges)
· Custom
· William the Conqueror, 1066 ( had sets of judges who would go around and hear disputes, they would come back to court and talk about cases with other judges and through this communication they came up with rules that they would apply- judges decided rules)
· Writs/equity- 1875 (writ: permission to bring in a case, power was held by crown, the lords didn’t like this because it meant that they could be brought into the court, thus they restricted the crown to how many writs they could give out, you had to fit in existing writs in order to bring up writ, if it didn’t match up with existing writs nothing could be done- unfair system. Courts of equity you made a claim that you couldn’t win in common law but that you could win with the court of equity/chancellors court- you had to pick and choose which court to help you- if you picked wrong one and lost you are done. By 1875 common law court and equity court were fused- now any superior court judge has the power to resolve any issue)
· Shifts to Statutes ( legislation can overturn/reverse common law, it can only do it if it is very explicit/precise, judges are very tricky
Examples of writs vs equity
· Different Writs are given depending on who is involved (someone stole your book, you gave it to someone and they wouldn’t give it back)
· Habeus corpus: Writ than you can use to require someone who has taken someone into custody, to bring them into court so the court can decide whether holding that person in custody is right (Somerset Case)

Reception of Common Law in Canada:
· Different dates of reception in different provinces (Upper Canada, 1791)
Historical sources of common law in Canada:
· Common law before reception
· Common law after this date is persuasive
· Canadian common law after reception
· English legislation before reception
· Imperial statutes up to the Statute of Westminster, 1931
· Federal statutes
· Provincial statutes
· Canadian Constitution, 1867, Canadian Constitution, 1982 and other constitutional documents
· If England passes legislation after binding date, it doesn’t get binded
· Are different categorizes of rules that are binding on us 

Civil Law:
· Formed by what is the best way to govern society, looking at law as a source of principle
· Decisions of different law isn’t as important,
· Judges look at broad principles set in place and use these principles to form decisions, principles are shrined in code ( top down system)
· ( common law looks at cases/ find case and see what they say, with civil you look at principles and see how it applies- look at code ( what judges say vs. what code says) 

· Evolved from Roman Law 
· Written Code
· Code Napoleon, 1789
· Precedent less stressed

How did Quebec come up with Civil Code?
Civil Law in New France 
· Royal Province 1663 ( king declared that Paris laws would apply to New France in Canada)
· Follow custom of Paris 
Civil Law: * private law*
· Quebec Act, 1774 (reinitiates civil law – it part of law of Quebec for private law)
· Constitution Act, 1867 (power to create local laws, provincial level laws is given to provinces, power to change civil law is given to provinces)
· Civil Code of Lower Canada (Quebec), 1866 (Quebec government was in process of creating own civil code)
· Civil Code ( civil code of Quebec is finally started)

International Law:
What is the impact of the rule of international law on Canada?
· Dualism v. Monism (monism: international rules like treaties becoming binding as soon as they are signed by the State ( US sign treaty and is binded)- Canada is different (dualism: must sign treaty AND incorporate it into domestic law – reason for this dualism- we are federal state- legislature and executive have to agree to it
· Treaties: ratification and incorporation
· Custom: CL/ Statute must conform ( binding on the domestic state, binding on our government and legislature, legislature has power to say no on binding international customary laws) 
Summary:
· System is result of transplantation (reception of English and French legal systems, came and implanted in Canada and have evolved over time, as a result of this we have a lot of binding rules ( common law rules, statues, constitution etc), overlaying this we have international sources of rules that have varying binding rules on us 


Lecture 5: Constitution

What is a Constitution?
· 1: an established law or custom: ordinance 
· 2a : the physical makeup of the individual especially with respect to the health, strength, and appearance of the body <a hearty constitution> b : the structure, composition, physical makeup, or nature of something <the constitution of society> 
· 3: the act of establishing, making, or setting up 
· 4: the mode in which a state or society is organized; especially : the manner in which sovereign power is distributed 
· 5a : the basic principles and laws of a nation, state, or social group that determine the powers and duties of the government and guarantee certain rights to the people in it b : a written instrument embodying the rules of a political or social organization 
· How sovereign power is distributed
· The Charter is part of the Constitution Act of 1982 (established law or custom)
· our constitution contains 30 different legislative papers/documents. 

What Constitutes the Constitution of Canada?
· Supreme Law
· Custom and Convention
· Constitutional Documents (Particularly the Constitution Act, 1867 and the Constitution Act, 1982)
· Judicial Interpretation of the Constitution
· We have all of the Canadian jurisprudence interpreting the Constitution.

3 Constitutional Bases:

1. Rule of Law:
· “The rule of law is better than that of any individual” – Aristotle
· Nobody is above the law
· Law is a grouping of different ideas.
· We can grant ourselves immunity and anything else we wanted
· AV Dicey (1835-1922)
· Three meanings
· Supremacy of law as opposed to arbitrary power (laws acts as a limit on the power or government)
·  Equality before the law (no one is above it)
· Fundamental rights are protected as individual rights(the only way to protect people from arbitrary power is by giving them own individual rights)
· Means
· Discretionary power must be fair and limited by law
· Law must be established by fair, public procedures



2.  Parliamentary Sovereignty and Responsible Government:

What is Sovereignty?
· Supreme Authority 
· Political Authority
· The State. 
· It is the idea that within every political system is a supreme authority that controls the state.
What is Parliamentary Sovereignty? 
· Parliament Supreme. 
· Accountable by Responsible Government and Judicial Review. 
· Parliamentary sovereignty and responsible government: there is a designated authority that exercises control that we call the state, the state has absolute control of that territory, parliamentary sovereignty means that parliament can do whatever they want, make or unmake laws, 
· Canada should have a constitution similar in principle to that of the U.K. The parliament is the body that represents the people and is able to make and pass laws without interference from the judiciary or other bodies of gov. Parliament can make/unmake a law without consulting anyone
· Who leads the Parliament? The PM through his party.
· 1867 constitution did not affect individual rights. 
· Executive and Cabinet must refer to the Parliament. 

Responsible Government? 
· Government not equal to Parliament
· Cabinet Ministers Responsible to Parliament
· Parliament responsible to Electorate


3. Judicial Independence:

· Rule of Law v. Parliamentary Supremacy
· Security of Tenure
· “Separation of Powers Doctrine”
· Would you trust a judge who looked like they were influenced by the government?
· In Canada, all judges are appointed and not elected; otherwise this would make them political.
· Once you are in office, you are guaranteed a job (Security of Tenure) (Judges, Profs, etc…)
· Judicial independence: we are putting into tension the idea of rule of law, if we are bound by rule of law shouldn’t parliament not be above the law, but parliament was superior? So judicial law is about having judges that are not associated to parliament and judges are guaranteed their jobs once hired, they cant just get fired for no reason (security tenure)

Canadian Constitution: Federalism
Constitution Act, 1867 ( didn’t have entrenched rights)
· Powers are separated into levels of government in Canada
· Up to the 2 levels of government form government
· Constitution act, 1867 
· S. 91
· S.92
· POGG ( peace, order, and good government,- formed based on this)
Constitution Act, 1982
· Charter
· Notwithstanding Clause – makes Canada unique. Can pass legislation for 5 years, notwithstanding the laws (violate constitutional rights). Put legislation before Parliament. 

Charter Rights:
· S. 1: Rights guaranteed subject to “reasonable limits prescribed by law.”
· S. 2: Fundamental Freedoms –religion, expression, peaceful assembly, association
· S.7-14 Legal Rights –S. 7 “Right to life, liberty and security of person”
· S. 15: Equality Rights
· S. 23: Minority Language Education Rights
· S. 25: Aboriginal and Treaty Rights
· S. 27: Multicultural Heritage
· S. 28: Gender Equality
· No right of property or education or standard of living

Limits on constitutional rights:
· S. 1
· S.33
· we don’t have unlimited rights or absolute rights 
S.1 
· “reasonable limits prescribed by law” – ex. Can I say something that is hateful and claim that it protected by the freedom of expression? – nope. Saying something that is hateful is wrong, -reasonable limits for government ( if you don’t agree with government’s decision- you can take it up with judges, Supreme courts hear cases if there is a specific question that needs to be clarified) –Rights aren’t absolute 
s.33
· “Notwithstanding Clause.”
· Can enact a law notwithstanding a provision in S. 2 or 7-15 of the Charter.
· Can do this for 5 years and then law expires
· But can be renewed (by the legislature)
· Seldom Used: (not used in Alberta, Quebec, and Saskatchewan). Never been used by the federal government.
· Why? Governments are careful when proposing the use of the notwithstanding clause (voters can hate them for these laws that go against voters rights, so voters may not support government at elections etc)






Lecture 6: Types of Lawmaking 

Excerise:
How do we agree on what the law is (substance)?
· law making has 2 parts:
· process how to make law
· substance of law (how we agree on it)

3 Types of Lawmaking:
· 1. Legislative ( through parliament)
· 2. Administrative (delegated powers to gov agents)
· 3. Judicial (judges make law, interpret them through constitutional questions)

Role of legislation: to gather all interests and find some way to find compromise

1. Legislative:
· two types of legislation: sovereign and subordinate
· Six Stages in the legislative process:
· Instigation and publicizing: verbalizing (publishing need for reform/change)
· Information gathering (what is problem, what can be done about it)
· Formulation of a legislation (debate government’s proposal)
· Interests-aggregation (get support or opposition for bill)
· Mobilization (get it in motion)
· Modification ( change it or it dies)

Sponsoring minister: 
· It beings with the sponsoring minister. Bills involving $$$ have to originate in the House of Commons. Any other bills can originate in the senate. The sponsoring minister would have an idea through the department. They would ask their department to come up with a draft of the bill.
Cabinet approval: 
· Draft is then given to the leader of the cabinet for approval or disproval. At that point, the bill will then in its first form be put in the parliament schedule.
· Three readings: Then it goes to its second reading with all senators and given to a certain party dealing with that bill. It is then looked at it detail. At that point, it is modified and approved again. Then it goes for its third reading.
Royal assent: 
· Once its passed in each House of Commons, it is given royal assent through the governor general. laws can be passed once it has been signed by the gov. gen or on a specific established date.
Parliamentary sovereignty: 
· parliament can make or break any law with limitations (pass law on our behalf)
· respond to issues in a society in a way that is extremely general and 
· ensures that they are acting in response to the society that elected them. Parliament can become aware of issues (know what we are thinking through polls, media, interest groups, etc)

Private Member’s Bill: 
· Much harder to pass. They are not introduced from a Cabinet minister. Usually involves less important issues than money. 
· non governmental people put forth issue

Bill can become law?
· on specific date
· on a date in the future
· once signed by GG


Administrative:

· most Ministers are not experts in their section of Ministry (so they must depend on experts—limited bodies) 
· government establishes a framework (ex. monitor healthcare, etc)
· delegated groups: giving power to expertise type groups (ex. Health Canada)

Rulemaking:
· regulations:
· Policy: guides, instructions, pamphlets
· passing rules and regulations under power given to them by statutes, that then are binding as if it is law (formal law) as if parliament itself actually passed that legislation
· have to determine how they’re going to implement the legislation(usually done through own policies)
· under power given to them by statute(they have power to determine their own power and can use this power to resolve disputes under their process)
· For example, in Ontario, the Landlord and Tenant Board. Each set of organizations has its own laws and limits on how it can resolve disputes. 
Adjudication:
· sitting before a judicator(like a judge). 
· designed to help the body under which they operate
· Who regulates this? 
· there is always parliamentary oversight. These bodies must report to a parliamentary minister. The body cannot operate outside the boundaries they have been designated, may not act out of the scope of their powers (Ultra Vires: “beyond the powers”), If they do, individuals can challenge that act in court. 
· Judicial Review: court process recorded and reviewed for fairness. Review decisions of administrative bodies for being substantially correct. Have they made the correct decision? So when using administrative law, may have final decision checked through the judicial process for fairness. 
· most administrative bodies have the power to dissolve disputes under their legislation (has its own laws and limits on how it can resolve disputes)
· More flexible
· No precedent (fight with land lord, go to adjudicator and it hears disputes)—not as formal as court
· Designed to help the body with the enforcement of legislation



Judicial Lawmaking:
· Parliamentary sovereignty v. Judicial activism
· role of parliament to pass laws 
· role of the executive to approve laws (GG) 
· role of judges to interpret/review laws


Is there such a thing as interpreting law? 
· Judges can tell government to unmend laws (be able to determine if a law should stand as constitutional)—dictates powers of government
· The Charter always gave judges the power to determine whether parliament was acting according to their powers (in its jurisdiction)
· Judges are called on to deal with aggregating issues (ex. Whether the Charter has been violated through a verdict). Since the Charter, it is actually the Courts that have the higher power in making law. 
· Judges are only responsible to the law not us (appointed by PM)
· Courts now not only interpret law but also make law (they don’t pass laws though, that’s done by parliament)
· Judges called to determine scope of rights (reference group)
· Judges embrace being protector of rights (judicial activism)

Problems within Judicial Activism:
· Accountability
· Policy formulation – gov decides which policies are good to use 

The Doctrine of Stare Decisis:
· “To stand by what has been decided.” 
· the problem of precedent: no cases are the same, every case is different in some way! 
· the judge is the one who gets to decide precedents ( whether he will use it or not)
· never clear which precedent can be applied (judge is to decide which law will apply to what)
Influences on Lawmaking:

Interest groups (lobby groups):
· Law responds to special interests
· conflict view of society (controversial: need $$$)
· interest groups are able to get issue on agenda because they have more money to push their interest than other groups (not all groups are equal, ex. volunteer group v. funded group )

Public opinion:
· Polling
· Our votes matter ( what we want and what gov will do about it)
· Three types of influence:
· Direct (poll)
· Group (public opinion taken into account b/c it identifies certain interests)
· Indirect (act as a representative)

 Scholarship:
· Provides information (influence policy)

Social movements (have bigger effect on legislation changes):
· Collective behaviour (Occupy Ottawa—collectivity of people)
· Promotes change
· Public influence
· Protest (Ex. Civil Rights Movement)

Media:
· Interest group
· Public service
· Opinion formers
· Public voice


Summary:
· Gov delegates powers to people with more expertise, knowledge on issues
· Part of administrative because it’s about the process of coming up with decision- who delegates a group to hire to do functions ( you do this, you do that)
· Judges can challenge issues under reasonable limits (when judges look at decisions made by delegated groups- they check if they are fair and whether process was right (substantive)- commonly judges won’t question issues that they aren’t familiar with 



Lecture 7: Parliamentary Sovereignty 

Parliamentary Sovereignty:
· AV Dicey:
“Parliament has the right to make or unmake any law whatever…and... no person or body is recognized by the Law of England as having the right to override or set aside the legislation of Parliament” – The Law of the Constitution, 1885 
· parliament is the supreme body (that represents the people and is able to make and pass laws without interference from the judiciary or other bodies of gov) for making legislative decisions and we know this because Canada should have a constitution similar to that of the UK (automatically imported into Canadian law through transplantation) 
· free to make or unmake laws --- Not actually true! 

Political Sovereignty:
· Historically: both rested with the crown (see T. Hobbes, Leviathan)
· Monarch had absolute power (embodied the state- could do whatever they wanted)- had the right to make and unmake laws and enforce them
· many political theorists thought it was a good idea, T Hobbes agreed- need strong ruler because without it we would live in state of anarchy (solidarity, nasty, brute)
· Shift to Parliament (J. Locke)
· over time it became clear that leaving power to monarch in physical being was NOT representative of the people, and was NOT politically expedient (there was a division of power who put their foot down)
· the shift in power between monarch and parliament- we were separating function of the executive from the function of law- now parliament has power to make and unmake law and no one can call them on it 

Parliamentary Sovereignty v. Legal Sovereignty:

· Legal Sovereignty: Parliament
· Political Sovereignty: Electorate
· Parliament cannot have both because of requirement of Rule of Law
· What does shift mean? – shift from absolute monarch to parliament, shift meant that parliament can do whatever they want, and electorate (the people) can elect them
· rule of law was introduced (if we are going to be ruled by law and not from people- we need to have a check on legal sovereignty of parliament and the electorate was in charge –elect who they want 



Challenges to Parliamentary Sovereignty: Internal and External 

Internal Challenges (Limits) to Parliamentary Sovereignty:

Federalism
· division of power between levels of gov, constitution act 91. 92. divide powers up and assigns power to federal and prov
· federal gov can’t make and unmake laws if it steps on prov’s toes (they can’t do what they want outside their jurisdiction-ultra virius
· gov can only do what they are constitutionally authorized to do 
Charter of Rights and Freedom --linked to unwritten constitutional principles of:
· here are limits that parliament has that they cannot violate or change (can’t make law that violates rights)
·  there are expectations (reasonable limits and notwithstanding claws( gov. could pass law that  would be valid for five years- this division between political and legal sovereignty works so that it doesn’t get used often- because its up to the electorates, they need to be convinced that notwithstanding claw is legitimate- and if its used people may not agree and will want to reelected new people) 
· Rule of Law (better to be ruled by law than people, gov is not above law)
· Responsible Government (gov is responsible to electorates because we can reelect them, responsible to each other (cabinet ministers responsible to parliament)
· Judicial Independence (judges have to be independent from parliament to ensure that they  can act as a check on parliament (check constitutional powers, and can decide on limits on gov powers) 
· (Parliament has to work together – therefore unsoverign ) 

External Challenges (Limits) to Sovereignty: 

International Law:
· “A set of rules generally regarded and accepted as binding in relations between states and nations, also called law of nations”
· Set of rules binging nations and states 
· Who is sovereign in international law?
· No one!
· unlike vertical hierarchy within a nation, in international law, everyone is equal to every other nation through agreement between nations, if someone violates international law (UN is not the sovereign body of nations)—other nations/state deal with it collectively
· International law is not law because there is no sovereign that can enforce law ( the rules that are binded –is based on voluntary commitment by states that enter treaties- not like legislation
· States voluntarily agree to working together, thus limiting their sovereignty (states agreeing when it interests them—when state signs on, its an international obligation—that is limiting—no one is forcing states because there is no sovereign body dictating them, so its their choice)

How do national law and international law interrelate?
· Two main approaches:
· MONIST
· DUALIST
Monism:
· International law and national law are a single legal system 
· International law is automatically incorporated into domestic law 
· No separation, there is nothing they need to do to bind, it’s automatically done 

Dualism: 
· international law and national law are distinct/separate legal systems
· international law must specifically be incorporated into the national law 
· Canada is dualist!! ( we have a tradition that unless an international law is brought through Canadian Acts, it will NOT bind)

Example : Canada
· Transformationist v. Adoptionist 
· Custom: SCC case law suggests a part of CL of Canada – Adoptionist 
· Treaty Law: Transformationist ( at least formally, but law must comply) 
· According to Canadian custom- PM and government sign treaty (have to get consent from rest of country before making law)
· Custom is based on what state says or does and when enough states agree- it’s law
· Customary law is automatically binded in Canada (if we didn’t sign treaties etc. we would still be binding in Canada)
· it was up to Canadian Parliament to pass legislation to pass international laws
· Supreme court said that law will interpret in light of international obligation
· It’s limiting because there are obligations that one state is committed to others

Globalization:
· According to Held et al, Globalization is a set of 4 interlinked processes of change:
· Crosses Borders (people, goods, ideas, and cultures cross borders – i.e. crime doesn’t stop at the borders, food safety etc)
· Creates Interdependence (we can’t solve our own problems, we depend on other states- i.e. banks are dependent on European and US banks, and world markets)
· Speeds Things UP (technology has sped things up, instant access, faster pace of life, see news as it happens)
· Makes the world smaller (we become tight nit, we become smaller world, we are in constant contact with rest of world)
· Big Mac Index: McDonald is in every country, can measure if currency is over, under valued depending on how much a big mac costs (if you measure world economies, top 50 economies are companies not states (companies have more $$ than states)—challenge the ability of government to legislate in relation to outside interests

Lecture 8: The Courts 

Trial scenario:

Donoghue v. Stevenson (SNAIL CASE):
· Neighbourhood principle- we are all responsible to each other for the harm that we can cause 



Criminal Trials v. Civil Trials: 

Criminal Trials:
· wrongs against society 
· Aim: Deterrence (specific or general)
· deter people from those actions that may cause hard to society (i.e. I want to deter this person from doing this , or deter society in general because it deals with sanctions and deprivations of liberties, we want to make sure that to ensure that someone committed a crime (specific deterration) is beyond a reasonable doubt- you can’t have a doubt that the person had the mental intention (mens reaus) and the actual action (actus reaus) when they committed the crime, if there is reasonable doubt, the person should be acquitted
· specific deter – person
· general deter-- society 
· Standard of proof: Beyond a reasonable doubt 
· Because there is a notion of general responsibility( contract reliability) we go to court to hold people responsible 

Civil Trials:
· Disputes between individuals
· Aim: Compensation for the wrong
· Standard of proof: Balance of probabilities 
· Donoghue v. Stevenson (Civil trial)
· not to hold someone responsible, it was to provide compensation to the harmed person, you can’t say “they are guilty” (that’s criminal), you say “they are liable for their actions”(responsible for the harm caused) 
· We don’t require serious standard of proof, person can be liable for their actions on a balance of probability- you aren’t certain of reasonable doubt, but you are more sure than not that they are responsible – more than 50 % sure (hard to prove that person meets criminal standards)

The Organization and Authority of the Courts:
· Constitution Act, 1867 (S. 92 (14), 96,99,100, 101
· Divided Federal/Provincial
· Which courts heat which types of problems?
· civil and criminal laws are heard in same court, each province has jurisdiction over courts, we have weird division of power 
Courts:

Trial Court:
· only court hears both facts and law (ex. people presenting evidence with witnesses, juries, only place where there is one judge)

Provincial Court:
· hear anything established under provincial law, hear all disputes $25 000 and over

Provincial Court of Appeal:
· if cases are unjust, unfair
· error of law or an error in facts
· court looks at decision again
· lawyers argue case (no revisitation of facts)
· 21 judges on court of appeal (they sit in panels of 3- you need to get majority of judges to support to overturn the territorial or provincial decision) 

Court Marshalls:
· military law

Federal Court of Appeal:
· hears disputes only under federal law 

Common Law Court Structure:
· Adopted from UK and became part of constitution (1867)
· S. 92: administration and justice to provincial legislation
· S.100-101: federal run courts, but up to province to administer justice – judges appointed federally but apply provincial law
· S. 96, 99: federal power to pay and employ judges  

Federal:
· Appoint Judges (at Supreme Court +)
· Appoint Judges (at Provincial level)
· Civil/Criminal Law within jurisdiction
· federal gov can appoint judges at any leve
· federal gov apply civil (provincial level) and criminal (federal) law

Example of a Court: Ontario
· Court of Appeal
· Court of Ontario (lowest court)
· Superior Court of Justice: Includes Family Court and Small Claims Court (under $ 25000) 
· hears everything, for any money, any level, civil and criminal, hears facts and law- bring witnesses, “EXPERTS IN EVERYTHING”
· if unhappy with decision and think there is error- you can appeal to Ontario Court of Appeal, if non criminal- court decides if they want to hear it, if criminal case- you have right to appeal automatically 
· Ontario Court of Justice: Provincial Matters 






Supreme Court:
· Constitution Act (1867)
· JCPC—to 1949
· final court of appeal, you can’t appeal beyond that, binds on every province- national importance
· 1867- court was introduced but wasn’t final court of appeal, Canada was not independent until Statute of Westminster 1949 (if unhappy you could still appeal to Judicial Court Privy Counsel)
· Since 1949, Supreme Court is the final court
· Since 1960, 9 judges on court, they are divided by jurisdiction- 8 Justices, 1 Chief Justice – 3 from Ontario, 3 from Quebec, 1 from BC, 1 from Prairie Provinces, 1 from Atlantic Provinces, diverse to be English and French--- Can hear anything, less important cases- heard by panel of 3 judges 

Supreme Court: Appeals
· You don’t just get to go directly to supreme court, because that would be too much for them, instead they get to choose
· Leave to Appeal (ask court permission to appeal case)
· Appeal as of Right (if you have criminal case- reverse or dissent on case- you have appeal as of right – automatically goes to Supreme Court)
· Reference (cases from government)

Supreme Court: Powers 
· Appeal (from individual questions)
· Reference (questions from government of law, “is this law?” Specific cases that has technical meaning from government
· Judicial Review (review cases from admin bodies or other courts) 

FUNCTION OF THE COURTS:
· Dispute resolution!!! 
· come to a resolution to 2 opposing parties that have different views about what the law is and how to apply it to cases 
· adjudication ( case by case, no say in issues):
· we allow courts to resolve disputes on case to case basis- courts cannot just automatically go out and say there’s a problem, no general law making, they create law from individual disputes, don’t get to choose what case to hear, they resolve case, crown has discretion, crown acts on your behave in criminal case 
· public: 
· impartial and independent (act as neutral unbiased form between society and individuals or 2 parties) 
Types of disputes: 
· Private ( between 2 people over an individuals behavior)
· Public – initiated ( criminal charges, behavior has fallen below standard appropriate to society)
· Public- Defendant (we sue gov, it has violated something, breach of its rights – constitutionality)
· Public- interest (disputes that we feel interested, believe there is interest in dispute, i.e.- environmental damage) 

Participants in the Court: Process

· Parties 
· Lawyers
· provide expert advice to navigate clients through system 
· Judges
· neutral unbiased determiners of rules 
· Juries 
· citizens 

Parties:
· civil/private you have 2 individuals who make claim against each other
· plaintiff (starts dispute) v. defendant ( is contacted to defend claim made by plaintiff) Plaintiff  and Defendant 
· in appeal cases- any party (plaintiff, defendant etc) becomes the appellant and anyone responding to it becomes respondent   Appellant and Respondent 
· in criminal cases- parties are different, crown represents society against person who falls below standards (defendant) – R v. D (crown is stated first) Crown and Defendant 

Lawyers:
· Public interest lawyers (work for gov or organizations –represent certain types of interests, i.e. – child rights advocate lawyer)
· Particular interest lawyers (have a cause they want to represent (advocate on particular thing, i.e. – human rights)
· Criminal defense lawyers (defend people)
· Private practice lawyers (work for anyone, as long as they pay)

Judges:
· How is courtroom structured?
· formal representative that wears robes, have ceremonial role that is prestigious, traditional, separate, we give them respect ( your honour, my lady)
· unbiased, neutral , high salary 
· job security: can’t remove them once on the job  


Juries:
· body that determines facts (decide if facts took place and what are the facts)
· judges determine law 
· when there is no jury judge determines facts and law 
· “the conscience of the community” – Roscoe Pound ( their idea to bring public participation, public support in judicial process, represent the people)
· “Jury as holder of popular prejudice…” – Holmes (bringing non experts in trial, they can bring all prejudices and biases to cases)  
When is jury used?
· Criminal Cases: 
· Charter
· optional – less serious offenses  (accused can choose if they want jury or not)
· Civil Cases:
· varies by province
· Less frequent (civil juries are rare, sometimes used when someone’s reputation is at stake)
How is jury chosen?
· Provincial jurisdiction:
· Canadian citizens between 18-65 (voting citizens)
· Some occupations excluded (doctors, lawyers, profs, clerks, police—don’t want conflict of interest, not supposed to decide based on law—that’s why lawyers can’t sit because you want inexpert opinions, not supposed to know anything about law)
· Assumption of impartiality ( we assume that people are capable, and are impartial when sitting as a juror)
· Given little information on jurors 
How can one challenge a jury/juror if a lawyer does not think they are impartial?
· Challenge jury list ( hard to prove) :
· Fraud
· Incomplete
· Willful misconduct
· Challenge for Cause:
· Exclusion from list—i.e. occupation
· Not impartial
· No limit 
· Peremptory Challenge:
· Eliminate juror
· No reason
· Number determined by offense  

Sentencing:
· Penalties
· Given by judge
· Determined by Criminal Code 

Lecture 9: Dissent and Social Control 

What is dissent?
· To disagree with something (OED)
Why does the law want to control dissent?
· In theory in democratic societies favour dissent BUT
· Dissent challenges legitimate authority of government and therefore social control
· This makes dissent a challenge to social order
· We favour dissent, we have right to make opinion known (the law has to have mechanisms to control dissent because if it doesn’t it won’t have ability to control society) 
Why does the law want to control dissent?
· Constitution Act, 1867
· S. 91: POGG (Peace, Order, and Good Government)
· Peace and order v. rights 
· The constitution of 1867 says nothing about individual rights! Instead, we say power is divided between govs to restore peace order and good government
How does the law try to control dissent?
· By coercive social control (using force, give gov monopoly to use force)
· By power of appointment 
· By power over benefits  

Coercive social control:
· “Cheapest and most immediately available means of social control”
· Often used to deal with social disturbances
· Ex. War Measures Act, RCMP, Arar Commission 
Power of appointment:
· Bureaucracy 
· Budgeting 
· we have a lot of rules of how to get appointed
· Patronage: order to give dissent, formal, government has tendency to control through budgeting
· individuals can challenge law ( court challenges program- gov would fund groups to be able to challenge law, but many groups didn’t have money so gov supported them)
· Law tries to control dissent by where it gives money and who they give money to, they support groups that they like
Power of Benefits:
· “Bread and Circuses” 
· poet juvenile- provide people with bread and circuses (provide them with distractions- circuses, and lower cost of food, so people that are fed and distracted- it made them less likely to challenge law)--- said this as a negative thing (controversial) Ex. Occupy Movement 
What is Citizenship?
· Citizenship is the link between justice and community membership
· We don’t look at types of gov we look if someone is in effective control over state, if they have gov over state- they are considered state, we give them identity based on link to state
· Because I am Canadian citizen- I have access to all rights, I have right to participate in Canadian political community, so I have right to dissent
· In order for gov to exercise social control they do it through citizenship rights 

Citizenship:
· rights and obligations of being a citizen
· traditional definition : TH Marshall – citizenship as a status 
· historically being a citizen—we thought about it not in terms of obligations but in terms of individual rights
· Locke: individual property over self, autonomy, through that I get rights and I am able to participate in legal life of community, over time this definition emerged through TH Marshall who defined it as a status (by birth, acquisition- process if you move, inheritance and if you don’t have citizenship—how that impacts ability to access rights) 
· If citizenship is a status if we were born in a specific place- that says nothing about obligation to each others (duties)
· Ex. 80’s politicians believed there was a problem in individual rights because it didn’t foster obligation to each others, Margret Thatcher- there is no such thing as a society, it’s just people
· if you simply give people rights and start them off at the same starting point, they would all end up with equal rights (each of us enters society with different set of experiences that are put on to us through society (i.e. gender) simply saying that women ahas right to run for parliament as a citizenship right, but that says nothing about status structure (you need equality of access) 

Citizenship as access to Justice:
· Right to Vote
· Right to Participate in Judicial Processes (right to participate in society)
· Right to Judicial Protection (of the law and of your rights)
· Right to Rights? (i.e dissent)--- rights to access your rights is limited 

Scenario:
B is a citizen of Zone. Zone has never had a written constitution, although there is a large unwritten constitutional jurisprudence. Zone now wishes to write a constitution, and B has been elected to the constitutional convention as a delegate. Using the readings for today, what types of citizenship rights would B include?
· right to vote, right to not be arbitrarily detained, right to fair trial, right to assembly
· fundamental rights: citizens claim rights as individual rights, constitution protects us as citizens
· Ex. freedom of religion—can I practice religion all by myself. No (you need building, people—collectivity)
· Social rights: exercise as groups (health care, social assistance etc)—since WW2, not as protected by constitution 
· Canada tends to protect civil and political rights more than social group rights 

Summary:
· citizenship is a status and on that basis we need to talk about how those rights gets based on civil, political and group rights 
· gives you access to dissent social control and ability to participate in functions of law, and when you can’t participate it’s violating your rights of citizens 

Lecture 10: Access to the Legal Profession

What is a profession—Wilensky:

· 1. Full time occupation
· 2. Training schools established (university affiliation of training schools)
· 3. Local professional associations started (national professional associations evolved)
· Law Society or the Bar, profession becomes self regulated
· 4.  State licensing laws
· 5. Formal codes of ethics established 

2 Parts:
· Regulation of lawyers
· Regulation of access to the profession by non-lawyers 

Regulation of lawyers:

Law school:
· “think like lawyer”
· “Socialization”
· What’s the point of law school?
· It gets you to think like a lawyer, understand what judges are going to think is important, abstracting principles from that and then categorizing problems, and trying to solve them, think they way lawyers do
· Socialized into legal climate, you are able to argue in away that lawyers and judges will understand you (think about liability, responsibility etc)

Professional training:
· LSUC Licensing Process, Articling (under supervision of lawyer), Exams
How to become lawyer:
1. Go to law school (LB- law bachlorea degree, JD- Jurice Doctor)
2. Begin process of licensing lawyer
3.Train 10 months under a lawyer
4. Write 2 exams (Barrister- public law: someone goes to court, allowed to cross bar in court room) and (Solicitor- private law) 
5. Have to have a good character (no criminal history etc)
6. You become lawyer 

Law Society of Upper Canada:
· Law Society Act and Regulations
· Rules of Professional Conduct
· By-laws
· Complaints
· Discipline hearing 
· Governed as a professional in relation of your conduct and your practice, has right to regulate you
What does it mean to be a professional?
· regulated by by-laws (what you have to report to them)
· pay for insurance in case you get sued
· if violate by-laws – you can be suspended
· investigative complaints made against you, if serious—discipline hearing- you can have sanctions against you (licensed suspended, be monitored, you can be disbarred) 

Regulation of access to the profession by non-lawyers: 
· Ex. paralegals (i.e- law clerks)
· Persons who engage in substantive legal work under the supervision of a lawyer, law society regulates paralegal practice
· The Access to Justice Act, 2006 
· To become paralegal you have to have licensing exam, pay fees, and carry insurance
· Can practice independent of lawyers in small claims courts
· Any criminal offense that penalty is less than six months
· Can give legal advice
· Act as lawyer in limited sphere 

The Types of Legal Practice:
· Private Practice
· Government
· Private Employment
· Judiciary 

Private Practice:
· Specialization (specializing in specific area of law – ligation, family law )
· Sole practitioner (work for themselves and not in a law firm)
· Large firm (work for clients that hire them)
· Roles:
· Counselling (provide clients will legal advice, legal opinion)
· Negotiating 
· Drafting 
· Litigating (between 2 parties, may have to go to court)
· Investigating
· Researching  




Government (government is only client for lawyers):
· Advise
· Research
· Drafting
· Counsel 

Private Employment:
· In house counsel
· Employee of company 
· you work for one company and you are employee of that company, its your only client
· you do what they want you to do
· you may hire outside lawyers to do more specialized things
· Ex. I’m a legal counsel for Shopper’s Drugmart  

Judiciary:
· Constitution Act, S. 96
· Judicial independence
· grand tradition of common law, there is no professional judges
· we only have lawyers who are appointed by judges under S. 96
· have to have been lawyer for 10 years, in order to be appointed judge 
· judges aren’t a part of gov, they have tenure, we can’t vote them in or out, appointed by executive (PM)
· S. 24 judges get to make decisions and review cases for constitutionality 
· Judicial Advisory Committee:
· Vet candidates
· make recommendations for minister of justice to supreme court 



Lecture 11: Judges 

Establishing Judicial Independence:

Constitution Act, 1867:
· S. 99
· S.100 
· S. 96: Federal gov has right to create courts
· S. 99: judge hold office, can be removed for bad behavior (but only for that), once appointed, unless mess up big time, you will hold office until retirement (75 yrs), can’t be interfered with, they are independent
· S.100: salaries, allowances, pensions, shall be fixed by parliament of gov (ensure that judges are paid so well, that they won’t look for any outside money)


Constitution Act, 1982:
· [bookmark: _GoBack]S. 24(1) – courts have right to review gov actions for constitutionality
· Judicial Review

Judge’s Act (tells you how judges are appointed):
· Federal Statute
· S. 3 (no one can be a judge unless they have a barrister for 10 yrs, you have to be lawyer first)
· S. 8 (sets retirement age and salaries)

 Office of the Commissioner for Federal Judicial Affairs (body that goes between judges and the minister of justice, oversees them):
· Administrative independence
· Arm’s length from DOJ
· Appointments
· Salary
· Retirement 
Process of appointment of judges:
· Judicial Advisory Committee (apply to JAC--- made up of 10 people)
· Expression of interest
· Assess application (you have independent people looking at application—not political people) 
· Recommendations (list)

Independence in Adjudication:
· No outside interests
· Judges have to appear to be free of any other interests that can make it prejudice of their decisions Ex. judge was part of outside interest (i.e. on board of Amnesty International) so case got thrown out

· Restricted freedom of speech
· they are not free to say what they want (Ex. you cant have an opinion because you might pose as bias for cases- i.e. I don’t agree with tax cuts, then you have to deal with tax cuts case)
· whether or not we can expect if judges will put aside personal opinions, truth is- people are always going to have an opinion 
· Training 
· we expect judges will gain wider prospective to what it means to be a judge and judge fairly 

Bias in Adjudication:

What is judicial bias?
· Must NOT be partial 
· idea that you should judge impartially between crown and the defense
· if there is conflict of interest, judges can’t participate
· Markers: how to understand if judge is bias Ex. do they have outside interests, does someone have any appearance that they are bias, indication that they are not partial
Does commenting publically politicize judges further?
· Judges wish they could talk more, to show what actually goes on—so that people don’t get crazy idea that judges make random decisions 

How are judges monitored:
Through Canadian Judicial Council:
· Disputes about judges
· Initiated by complaint
· Review- Judicial Conduct Committee
· Panel of 5 judges
· Inquiry committee
· Dismissal 
· Has to start by a complaint by a letter- someone sends letter to judicial council, judge is then notified and complaint is heard
· If serious, hold review of JCC (panel of 5)—complaints brought to them, will automatically be dismissed if its based on context (saying that decision was wrong). You have to have evidence to back up complaint, it’s not about decision (Ex. proving judge was bad, there has to be something that judge did in a case)
Provincial Judicial Councils: Ontario
· Provincial court judges
· Ontario, Courts of Justice Act
· Community members and lawyers 
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