LAW 122 –  Risk Management and Sources of Law

Why Study Law?
· Contract – A legal concept that allows people to create enforceable promises.

Risk Management
· Risk Management – Process of identifying, evaluating, and responding to the possibility of harmful events.
· Identifying – recognition of legal risks
· Evaluating – Assessment of legal risks
· Responding – Response to legal risks
· There are multiple ways to manage risk; avoidance, reduction, shifting, and acceptance are some of those choices.
· Risk Avoidance – The elimination of risk.
· Risk Reduction – Minimizing risk to an acceptable level.	
· Achieved through precautions.
· Risk Shifting – Transferring the risk to another part
· Insurance and exclusion clauses.
· Risk Acceptance – Accepting the risk and the possible consequences.
· Insurance – A contract in which one party agrees, in exchange for a price, to pay a certain amount of money if another party suffers a loss.
· Liability Insurance – provides benefit if the purchaser is held liable for doing something wrong.
· Property Insurane – provides benefit if the purchaser’s property is damaged, lost, or destroyed.
· Insurance is an example of risk shifting.
· Exclusion and Limitation Clauses – Contractual term that changes the usual rules of liability.
· A clause that excludes all risk of liability, or it may exclude for certain types of acts or losses, or limit the amount of compensation.
· Incorporation – Business created as a company to hold limited liability.
· Company held responsible, not shareholders or directors.

An Introduction to the Legal System
· Business people need to understand basic law to make legal decisions that lets them achieve their goals.

The Nature of Law
· All laws are laws, but not all rules are laws.
· Difficult to distinguish between moral and legal obligations.
· Law – A rule that ca be enforced by the courts.

A Map of the Law
· Civil Law – Systems trace their history to ancient Rome.
· Only civil law jurisdiction in Canada is Quebec, in the U.S. its Louisiana.
· Jurisdiction – A geographical area that uses the same set of laws.
· Common Law – Systems trace their history to England.
· Criminal and constitutional laws are the same for the whole country.
· Distinguishes between public and private law.
· Public Law: public concern
· Private Law: private concern
Public Law
· Public Law – Concerned with governments and the ways in which they deal with their citizens.
· Constitutional Law – Provides the basic rules of our political and legal systems.
· Determines who is entitled to create and enforce laws.
· Establishes fundamentals rights and freedoms.
· Administrative Law – Concerned with the creation and operation of administrative agencies and tribunals.
· Criminal Law – Deals with offences against the state.
· Designed to protect society as a whole.
· White-Collar Crimes – committed by people in suits.
· Corporate Crimes – crime committed by the company.
· Tax Law – Concerned with the rules that are used to collect money for the purposes of public spending.
Private Law
· Private Law – Concerned with the rules that apply in private matters.
· Divided into three main parts:
· The Law of Torts
· The Law of Contracts
· The Law of Property
· Tort – A private wrong, an offence against a particular person.
1. Intentional torts – assault and false imprisonment
2. Business torts – deceit and conspiracy
3. Negligence – most situations in where one person carelessly hurts another.
· The Law of Contracts – Concerned with the creation and enforcement of agreements
· The sale of goods
· Use of negotiable instruments
· Real estate transactions
· Operation of corporations
· Employment relationship with businesses
· Law of Property – Concerned with the acquisition, use, and disposition of property
1. Real Property – land and things that are attached to land
2. Personal Property – things that can be moved
3. Intellectual Property – things that consist of original ideas (patents and copyrights)
· Law Of Succession – Distribution of person’s property after death
· Law of Trusts – Person holds property on behalf of another.
Overlap
· Single event can trigger more than one set of rules.
· Lawyer provides bad work and advice.
· Suing him for both tort (suffer a loss) and negligence (breach of contract)
· Some situations involve various types of laws.
· Employment relationship parties should know about administrative law (company discrimination), criminal law (sexually harasses a employee), and tort law (one worker injures another).

Risk Management
· Three sources of law
1. The Constitution
2. Legislation
3. The Courts
· Not all laws are created equal, some are more important than others.
Constitution
· Constitution – The document that creates the basic rules for Canadian society, including its political and legal systems.
· Most important source of law.
· Provides the foundation for everything else.
· Every other law in the country must be compatible with the constitution.
· Section 52 – The Constitution of Canada is the supreme law Canada, and any law that is inconsistent with the provisions of the Constitution is, to the extent of the inconsistency, of no force or effect.
· Constitution is very difficult to change.
· Only changed through a special amending formula.

Division of Powers
· Canada is a federal country because it has two levels of government; federal and provincial & territorial.
· Federal – The Parliament of Canada governs the country as a whole. It is composed of two parts; the House of Commons and the Senate. Queen is the head of state.
· Provincial and Territorial – Legislature Assembly is the elected body in the province or territory. The 13 legislatures are similar to the Parliament.
· Division of Power – Section 91 and 92 states the areas in which each level of government can create laws.
· Residual Power – Gives the government authority over everything that is not specifically mentioned.
· Ultra Vires – Created outside scope of government’s authority. It basically means “beyond the power.”
· Section 52 – Such laws have no force of effect.
· The Doctrine of Federal Paramountcy – Determines which law is pre-eminent based on the Constitution’s division of powers.

Charter of Rights and Freedoms
· Intra Vires – Within the scope of its powers.
· The Charter of Rights and Freedoms protects the basic rights and freedoms of people.
· Profound impact on virtually every aspect of life in this country.
· The Charter deals with a large number of rights and freedoms.
· Sections 3-5: Democratic rights
· Sections 8-14: Legal rights that arise in criminal cases.
· Sections 16-23: Official languages and minority language education
· Sections 25 & 27: Aboriginal and multiculturalism
· Charter does not contain property rights or economic rights.
· Property Rights – Rights to own and enjoy property (assets)
· Economic Rights – Rights to carry on economic activities.
· The Charter is also subject to a number of other important restrictions.
· Charter only applies to government action 
· not (directly) applicable against private businesses
· Charter may apply in favour of private business 
· some provisions are limited to any “individual”
· some provisions are available to any “person”
· Charter rights subject to “reasonable limitations” 
· balance individual rights and community interest
· Charter subject to “notwithstanding clause” 
· government can override some rights and freedoms
Charter Remedies
· Section 24 of the Charter – States that a court may award “such remedy as [it] considers appropriate and just in the circumstances.” – Precise nature of the court’s response therefore depends upon the situation.
· Declaration: Court may declare that the Charter has been violated.
· Injunction: Impose an injunction that requires the government to address the problem in a certain way. Choice lies with the judge, rather than the legislature.
· Striking Down: Eliminate a statue that violates the Charter. That decision may take effect immediately or may be temporarily suspended.
· Severance, reading down, and reading in: Save a statue be re-writing part of it. 
· Only one part is offensive, it may be severedor cut out. 
· Too broad – read down so that it applies only when it can be justified
· Too narrow – read in a broader interpretation, so people don’t get excluded
· Damages: Awarded to a person who has suffered a Charter violation.
· Parliamentary Supremacy – While the judges are required to interpret constitutional and statutory documents, they must also obey them.

Legislation
· Legislation – Law that is created by Parliament or a legislature.
· Statues or acts
· Constitution in the first source of law, the legislation is the second.

Legislative Process
· Provides an important opportunity for risk management.
· Prevents the creation of a law or to make sure that it is written in a way that causes as little trouble as possible.
· The legislative process:
· Bill is introduced by an MP
· Goes through 3 readings
· Majority support required for each reading to pass through.
· Sent to the Senate, where the three-stage process is repeated.
· Sent to Parliament, where the royal assent is needed, which is the Queen’s approval.
· Given on behalf by the Governor General.

Subordinate Legislation and Municipalities
· Subordinate Legislation – The term given to rules that are created with the authority of Parliament or the legislature.
· Statues often set up a basic structure but allow someone else to create specific rules without the need to go through the entire legislative process.
· Municipality – A town or a city
· By-Laws – A type of subordinate legislation that is created by a municipality.
· Used to license businesses, impose some sort of taxes, plan commercial developments, and regulate parking.

The Courts
· The courts are the third source of law.

Common Law
· Judge-made rules are referred to as “the common law” but have three different meanings.
· System of Law: legal systems inherited from England
· Source of Law: rules made by judges
· Type of Court: rules made by the judges of law
Law and Equity
· Legal system in England had only one type of court: courts of law.
· Court of Equity – people simply did what they believed was right.
· Less concerned with rigid rules and more concerned with justice.
· Decisions based on equity.
· Equity – In a general sense, means fairness
· Equity changed from the past and two changes are significant, which are the nature of equity and one set of courts.
· Nature of Equity: doesn’t allow judges to decide on the basis of fairness.
· Developed and applied a set of rules, but still more flexible than the law.
· One Set of Courts: the court of law and the court of equity joined into one at the end of the 19th century.
· Before they were completely separate.
· Now every Canadian court is a court of equity and law.
· Judges apply both set of rules.

