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Laws 2202C & D:   OBLIGATIONS

Instructor:  Jennifer Barrigar

Assignment #1:  TORTS

The case of BM v British Columbia (Attorney General) 2004 BCCA 402 deals with an allegation of police negligence through failure to investigate.  The question of police negligence is one that you are already familiar with after our case study dealing with police investigations.

Answering each of these questions should result in an essay that addresses the individual case as well as exploring its place within the larger analysis of the practicability of th tort of negligence in contemporary law.  

FORMAT:  Assignment can be retrieved via WebCT and must be submitted via WebCT.  Your assignment should be typed in Times New Roman 12 point, with 1.5 spacing and margins of your essay 1" (2.5 cm) at the top, bottom, left and right sides of each and every page.  Pages should be numbered.  Response to the questions should be in essay form rather than isolated by individual question.  Within the paragraphs, sentences should be in full sentences, not bullet-points.  Legal citation, where required, should conform to the McGill Guide, 7th ed (2010).  

LENGTH:  Your completed assignment should be no longer than 10-12 pages.

DUE DATE:  Your completed assignment must be submitted by 5pm on February 10, 2012.  Failure to submit by the due date and time will incur late penalties as set out in the course outline

MATERIALS:  The questions that comprise this assignment are based on both the general area of tort/negligence law and on the specific case of BM v British Columbia (Attorney General).  

The full decision can be found at http://www.courts.gov.bc.ca/jdb-txt/ca/04/04/2004bcca0402.htm.  NOTE:  The full decision contains reasons from 3 judges (one in dissent), addressing a variety of issues.  Much of the majority and concurring decisions focussed on the issue of causation, however causation is NOT relevant for the basis of this assignment.  

For your convenience, however, this assignment contains (beginning on page 3) an excerpted version of the case which focuses only on the relevant portions of the decision.

Course materials and discussions from the case study on Police Investigations should also be consulted

Course materials from Contours of the Negligence Obligation lecture should also be incorporated, with special attention given to the critiques and commentary on the purposes of tort law generally and negligence specifically. 

ASSIGNMENT QUESTIONS:

Introduce and define the tort of negligence

Articulate the Duty of Care as it was introduced to Canada in Kamloops and as refined in Cooper v Hobart

Examine Justice Donald’s reasoning in BM v British Columbia (Attorney General) regarding Duty of Care.  

What does he say about foreseeability?

What does he say about proximity?

What role do policy considerations play?  What policy considerations are undertaken?

Discuss the social and systemic issues raised by the facts and the analysis, with reference to the Randall and Ruparelia articles.

Provide your own assessment of whether, in this case, the prudent policy choice has been reached.  Give reasons for your assessment, with reference to the course materials discussing the critiques and commentary on the purposes of tort law and negligence law.

B.M. v. British Columbia (Attorney General), 2004 BCCA 402

[Please note: This excerpt contains the discussion of duty of care.  The portion of the judgment dealing with causation is summarized separately]

Reasons for Judgment [were delivered by] Donald J.A. [separate reasons for judgment were delivered by Hall J.A. and concurred in by Smith J.A.]:

[1]         This appeal examines whether the failure of the Royal Canadian Mounted Police ("RCMP") at Prince George to investigate a complaint of domestic violence can result in liability for an event that occurred seven weeks later.

[2]         The subject of the complaint, R.K., arrived at the home of the plaintiff B.M., shot and killed her friend, shot and grievously wounded her daughter, the plaintiff M.M., and then killed himself.  The plaintiff K.M., then a small child, escaped physical injury but was traumatized by the event.

[3]         The trial judge found the police failed in their duty of care but dismissed the action because he could find no causal connection between the default and the later event: 2001 BCSC 419.

[4]         The plaintiffs appeal from the order dismissing the action on the contention that the police materially added to the risk of serious violence by failing to act on the complaint.  They say that on the modern law of causation the default should be seen as having materially contributed to the event and consequently liability must follow.

[5]         The defendants support the trial judge's finding of no causation.  However, they also say that the trial judge should not have found a private law of duty of care on the facts of this case and that had he ruled correctly on this issue the action would have failed on that additional ground.  They assert that the decision not to investigate was only an error in judgment rather than a breach of the standard of care.  If liability is found the defendants allege that B.M. was guilty of contributory negligence.  Finally the defendants take issue with several heads of damage assessed by the trial judge.

[6]         The organization known as the Vancouver Rape Relief and Women's Shelter intervenes with leave on the appeal and submits that causation must be found in order to give force to policies designed to protect women from domestic violence.

[7]         I would allow the appeal and give judgment for the plaintiffs in the amounts assessed by the trial judge.

[8]         In my opinion, the facts justify the imposition of a private law of duty of care and I would accordingly uphold the trial judge on this point.  I would reject the argument that the decision not to investigate was only an error of judgment; in my view, it fell below the standard of care.

[9]         The more difficult question is causation.  R.K. might have acted as he did even if the police had responded appropriately.  The failure to investigate the complaint was not necessary to the event; it cannot be said that but for the default the event would not have occurred.  The police made it clear to B.M. that they were not going to act on the complaint, so they did not increase the risk by leaving B.M. with a false sense of security that she was under their protection.  Neither is there any evidence that R.K. knew the police refused to investigate thereby giving him a sense of impunity.  The plaintiff's case for causation must rest on the basis that the police did not lessen the risk of harm by intervening and that their failure amounts to a material contribution to the loss within the principles in Athey v. Leonati,  [1996] 3 S.C.R. 458.

[10]   In my opinion, the law has evolved to the stage where the plaintiffs' theory of causation can be given effect.  Where a breach of duty occurs and a loss is suffered by the person to whom the duty is owed in circumstances where direct proof of causation is impossible, considerations of fairness and justice may require relaxation of the conventional requirements for causation: Haag v. Marshall (1989), 39 B.C.L.R. (2d) 205 (C.A.); Snell v. Farrell, [1990] 2 S.C.R. 311; and Fairchild v. Glenhaven Funeral Services Ltd. and others., [2002] UKHL 22, 3 All E.R. 305.

[11]   The particular want of care in this case occurred in spite of an emphatic policy promulgated by the Ministry of the Attorney General for British Columbia and adopted by the RCMP requiring an assertive and timely police response to domestic violence.  The policy reflects a modern understanding of abuse in the home and particularly the complex phenomenon known as the battered wife syndrome.  It makes domestic violence a public issue rather than a private matter where previously the police were reluctant to intrude.  The policy acknowledges the need to take a new approach.  Studies have shown that police intervention is effective in reducing domestic violence, although complete elimination is impossible.

[12]   Would it have been effective in this case?  That cannot be proved definitively one way or another.  Is it enough for liability that the terrible violence that occurred in this case might have been avoided even though the plaintiffs cannot raise the probability to more likely than not?  In my judgment, the right to police protection in these circumstances is so strong and the need for teeth in the domestic violence policy so great that the causal linkage must be found sufficient to ground liability.  Contemporary authority, examined later, requires flexibility in the rules of causation so that compensation for a wrong will be provided where fairness and justice require.

…

Factual Background

[15]   B.M. began to live with R.K. in 1991.  Her two previous domestic relationships went badly.  In the first, her spouse was physically abusive.  The second relationship ended with the disclosure that her husband sexually interfered with her daughter, M.M.  He was charged and acquitted.  The relationship with R.K. was also deeply troubled.

[16]   R.K., 48 years old at the time of his death, had a history of serious violence.  His adult criminal record begins in 1968 when he received a sentence of 12 months definite and 12 months indeterminate for trafficking in a narcotic.  He was given probation for two years on a conviction for breaking and entering and theft in 1971.  In 1979 he was convicted of assault causing bodily harm and unlawful confinement and given 12 months concurrent on each count; and on the same day he was sentenced to three years consecutive on a conviction for manslaughter.  In 1985 he was convicted of sexual assault, forcible confinement and a second count of sexual assault.  For the first two counts he received six months concurrent on each and on the third count, five years consecutive.

[17]   The plaintiff M.M., born [...], 1983, is the eldest of three siblings.  At the time of the shooting her younger brother C., born [...], 1986, was living with his father.  The youngest child K.M., born [...], 1989, was at home when the shooting occurred but escaped injury.

[18]   Hazel White was B.M.'s close friend.  She was going to live on the property in a cabin to be built for her.  It was an argument over the construction of the cabin that appears to have provoked R.K.'s murderous rampage.  He killed Hazel White with a shotgun blast.

[19]   The scene of the shooting was on property near Vanderhoof on Cluculz Lake.  B.M. bought it with the proceeds from the sale of her former matrimonial home and put the title in joint tenancy with R.K.  The dwelling was a rustic structure with few amenities.  R.K. fixed it up.

[20]   The fatal event on 29 April 1996 was preceded by four incidents of domestic violence.  Early in their common-law relationship, R.K. threw the contents of a paint can on B.M.'s head.  On a later occasion he threw her down and pushed her head onto the floor.  In another incident he sprayed her in the face with bear repellent.  On 4 November 1995 he flew into a jealous rage and choked her with his hands and struck her with a cane.

[21]   She testified that she feared him and felt powerless under his control.  R.K. expressed remorse after each incident and she took him back.

[22]   B.M. did not complain to the police about the first three incidents but she did report the assault on 4 November 1995.  R.K. was arrested and charged with assault causing bodily harm and assault with a weapon.  He was afraid of serving another long prison term.  He implored her to change her story by saying that she struck him first with a poker.  He promised to transfer his interest in the property if she withdrew her complaint.  She testified that she was too afraid to refuse.  She went to the prosecutor to get the charges dropped but the prosecutor did not believe her new story and refused her request.

[23]   However, when the matter went to Provincial Court on 20 November 1995, R.K.'s lawyer struck a plea bargain with the prosecutor with the result that the Crown accepted a plea to common assault.  B.M. spoke up for R.K. in the sentence hearing.

[24]   The judge gave him 21 days in jail and probation for one year and given what B.M. said on R.K.'s behalf, he imposed no protective conditions specific to the family.  The only term of the order was that R.K. keep the peace and be of good behaviour.  …

[26]   R.K. served his time and went to live with his parents in Prince George some 80 kilometres away from Cluculz Lake.  B.M. called him on the telephone from time to time.  She explained that she did so because the disposition of the property was unresolved, he now wanted $15,000 for his interest, and since she feared his unexpected arrival she wanted assurance that he was in Prince George and not lurking around the property.  On one such call he proposed that they meet in Prince George to discuss the property issue.

[27]   They agreed to meet on 11 March 1996 at Fort George Park.  B.M. felt it was safe to meet there because it was an open public place.  They parked their trucks beside one another.  She went into his vehicle but before long she felt he was becoming agitated.  She returned to her truck and tried to leave.  R.K. moved his truck into her path.  She manoeuvred around him and left the parking lot.  She says he chased her through the downtown area and she went through stop signs and red lights to evade him.  Finally she circled a block where she knew a friend lived, sounding her horn to attract attention.  R.K. gave up the chase at that point.

[28]   B.M. spoke to her friend briefly and then proceeded to the detachment office of the RCMP in Prince George.  She complained about R.K.'s behaviour but the police did nothing.  This is how the trial judge described the encounter:

[19] Rebecca Jones, a civilian R.C.M.P. employee, completed a standard occurrence report and asked Ms. B.M. to write her own statement.  Ms. Jones, an impressive witness, testified that Ms. B.M.'s hands shook violently and that she seemed frightened.  Of the many such complainants Ms. Jones has met, only B.M. and one other stand out in her memory as "the most upset".

[20] Constable Craig Andrichuk was designated to deal with the complaint.  He testified that Ms. B.M. seemed calm when he met her in the reception area.  After showing Ms. B.M. into an interview room, Constable Andrichuk examined her written statement, questioned her briefly about her encounter with R.K., obtained a copy of R.K.'s criminal record, then took the documents to his watch commander, Staff Sergeant John Lloyd.

[21] On the basis of what he read and what Constable Andrichuk told him, Staff Sergeant Lloyd agreed with Constable Andrichuk that there were insufficient grounds to recommend a complaint under s. 810 of the Criminal Code, and Constable Andrichuk returned to the interview room to so inform Ms. B.M.

[22] Constable Andrichuk recommended that Ms. B.M. see a lawyer about obtaining a restraining order.  He also advised her to "stay in public places in the future", advice that made no sense since B.M. and her family lived in a rural area.

[23] In cross-examination, Ms. B.M. dramatically commented about Constable Andrichuk's response to her complaint, stating that: "Basically, he left me to die".  She did not consult a lawyer and, until the morning of April 29th, heard nothing more from R.K.

[29]   Between then and the fatal event there were one or two phone calls between R.K. and B.M., and on one occasion, she dropped off land transfer papers where he was living but did not see him at that time.

[30]   During a telephone call on the morning of 29 April 1996, R.K. objected to the people who were helping with the construction of the cabin for Hazel White.  Each told the other to shut up and they ended the call.  She did not expect him to come out to the property and do her any harm.

[31]   R.K.'s arrival late that night was described in this way by the trial judge:

[25] However, late that night R.K. used the butt of his shotgun to smash in a sliding glass door and enter the house.  Apparently believing that R.K. was after only B.M., Hazel White urged Ms. B.M. to leave, and Ms. B.M. broke and leaped from a bathroom window.  After R.K. shot and killed Hazel White, he saw M.M. (then 12 years old) sitting on the stairs, and shot her in her right shoulder. After setting fire to the house, R.K. killed himself.

[26] M.M. was able to boost her sister K.M. up to the same bathroom window from which their mother had escaped, and the girls fled in opposite directions.  M.M. ran to the same home where B.M. had found refuge, and K.M. was later discovered huddling in another neighbour's dog house.

[27] Officers from the Vanderhoof R.C.M.P. detachment soon arrived, as did volunteer firemen who extinguished the fire.

[32]   The trial judge found in assessing damages that as a result of this event B.M. suffers from post traumatic stress disorder; M.M. sustained emotional harm and a serious injury to her left shoulder leaving her with a partial disability; and K.M., who is coping better, experienced emotional trauma: 2001 BCSC 1079.

[33]   B.M. filed a complaint under the Royal Canadian Mounted Police Act, R.S.C. 1985, c. R-9, alleging that Constable Andrichuk and other officers failed in their duty.  An internal investigation upheld her complaint.  …

Judgment Under Appeal

[34]   The trial judge dealt with the duty of care and standard of care at the same time.  He found a breach under both heads.  He rejected the defendants' argument that the police owed only a public duty of care and relied on the Ontario Divisional Court's decision in Doe v. Metropolitan Toronto (Municipality) Commissioners of Police (1990), 74 O.R. (2d) 225 as authority supporting a private duty of care.  Such a duty was said in that case to exist because of "a special relationship of proximity".

[35]   Here the trial judge identified the special relationship as having arisen from the circumstances of the complaint.  He said:

[48] In the present case, in considering the prospect of imposing liability for R.C.M.P. operational functions, two factors seem significant: Constable Andrichuk was well aware of current policies concerning investigation of relationship violence; and, the Internal Affairs Unit appointed to look into B.M.'s complaint determined that Constable Andrichuk's handling of the complaint failed to meet investigative standards.

[49] Turning to the first factor, both the Attorney General's 1993 policy directive on "Violence Against Women and Children" and the "proactive arrest and charge" changes included in the 1995 revisions of the R.C.M.P. operational manual were filed during the trial.  Although Constable Andrichuk testified about his understanding of the importance of the policy changes, he overlooked the fundamental issue raised by B.M.'s complaint - her continuing fear of R.K.  Ms. B.M. told Constable Andrichuk that she felt threatened by R.K.'s behaviour on March 11, 1996, but the officer's determination of the appropriate course to follow seems to have been based solely upon the absence of an explicit or overt threat.

[50] Turning to the second factor, in advising Constable Andrichuk of the results of the internal investigation, Superintendent Hall stated: "Based on what I have before me, there really was no investigation completed."  He listed the following concerns: (1) the failure to consider the importance of Ms. Jones' reference in the occurrence report to R.K.'s earlier attempt to kill B.M.; (2) the perfunctory questioning of B.M., given Ms. Jones' observations of Ms. B.M.'s upset state, mention of the earlier threat, and the brevity of her written statement; and (3) the officer's failure to contact the two named witnesses or, for that matter, R.K. himself.

[36]   He went on to reject the contention that the police were not in default of their duty for three reasons:

[53] First, Constable Andrichuk's observations of B.M.'s demeanour deserve little if any weight.  He knew that day that Ms. B.M. was there because she felt threatened.  He knew that day that R.K. had been "flagged" in the police information system as a violent person.  He also knew that day that R.K. was on probation for assaulting Ms. B.M. three months earlier.  However, what he did not seem to appreciate that day was that his principal duty was to assess B.M.'s subjective feelings of fear.

[54] Second, anyone aware of the troubled B.M.-R.K. background could and should have known that R.K.'s conduct on March 11th would cause Ms. B.M. to fear him.  Constable Andrichuk's duty was to question Ms. B.M. thoroughly about her history with R.K. before consulting with Staff Sergeant Lloyd and purporting to make an informed decision about the appropriate action to take.  That aside, the consultation simply proceeded on the wrong premise.

[55] Third, with reference to s. 810 of the Criminal Code, B.M.'s arrival at the Prince George police office clearly alerted Rebecca Jones to B.M.'s fear of R.K. and, Constable Andrichuk's apparent concern about problems of proof inherent in alleging breach of probation was misplaced.  The provisions of s. 810 of the Criminal Code allow for the appearance of the parties so that a judge can decide whether one has "reasonable grounds" for fearing the other.  If what Ms. B.M. said in her written statement left any doubt about whether s.810 should have been invoked, Constable Andrichuk owed her a greater duty than was demonstrated.  A careful investigation was warranted but was not undertaken.

…

Issues on Appeal

[42]   The issues under appeal are as follows:

1.   Was there a private duty of care?

2.   Did the police breach the standard of care?

3.   Was there causation?

4.   Did B.M. contribute to her loss?

5.   Was there an erroneous assessment of damages?

DISCUSSION

Duty of Care

[43]   The defendants argue the police are subject only to a public duty of care, owed to all residents, and enforceable by internal discipline and the statutory complaint processes.  Imposing tort liability for a failure to investigate is contrary to the public policy which recognizes that the police have to make difficult choices with limited resources.  It is against the public interest that police should have to squander time and money in defending private claims.

[44]   These arguments are supported by English authority, most notably Hill v. Chief Constable of West Yorkshire, [1988] 2 All E.R. 238 (H.L.).  The trial judge did not find that case helpful, nor do I.  The public policy considerations were said there to apply where a claim is from a member of a large indeterminate class of persons to whom a general duty of protection is owed.  The House of Lords did not exclude private law responsibility for claims arising within a proximity of relationship between the police and the claimant: Home Office v. Dorset Yacht Co. Ltd., [1970] A.C. 1004, 2 All E.R. 294.

[45]   In Hill, supra, the mother of a victim of Peter Sutcliffe, the Yorkshire ripper, sued the police for negligent investigation of his serial crimes.  Her claim was rejected on the ground that the victim was not a person having the requisite proximity of relationship with the police.  She was just one of many at risk in the region.  Lord Keith of Kinkel set forth public policy reasons for not enlarging the scope of liability at 243 to 244:

[…]  The general sense of public duty which motivates police forces is unlikely to be appreciably reinforced by the imposition of such liability so far as concerns their function in the investigation and suppression of crime.  From time to time they make mistakes in the exercise of that function, but it is not to be doubted that they apply their best endeavours to the performance of it.  In some instances the imposition of liability may lead to the exercise of a function being carried on in a detrimentally defensive frame of mind.  The possibility of this happening in relation to the investigative operations of the police cannot be excluded.  Further, it would be reasonable to expect that if potential liability were to be imposed it would be not uncommon for actions to be raised against police forces on the ground that they had failed to catch some criminal as soon as they might have done, with the result that he went on to commit further crimes.  While some such actions might involve allegations of a simple and straightforward types of failure, for example that a police officer negligently tripped and fell while pursuing a burglar, others would be likely to enter deeply into the general nature of a police investigation, as indeed the present action would seek to do.  The manner of conduct of such an investigation must necessarily involve a variety of decisions to be made on matters of policy and discretion, for example as to which particular line of inquiry is most advantageously to be pursued and what is the most advantageous way to deploy the available resources.  Many such decisions would not be regarded by the courts as appropriate to be called in question, yet elaborate investigation of the facts might be necessary to ascertain whether or not this was so.  A great deal of police time, trouble and expense might be expected to have to be put into the preparation of the defence to the action and the attendance of witnesses at the trial.  The result would be a significant diversion of police manpower and attention from their most important function, that of the suppression of crime.  Closed investigations would require to be reopened and retraversed, not with the object of bringing any criminal to justice but to ascertain whether or not they had been competently conducted.

 [46]   The facts in the instant case are quite different from Hill, supra.  B.M. sought police assistance and had a direct engagement with an officer when she presented her complaint.  She had a pressing need for protection as a potential victim of R.K.'s violence and the police should have recognized that.  She cannot be said to fall into a large indeterminate class; to the contrary she was a person, in Lord Keith's words at 243 of Hill, supra, with a "special distinctive risk".

[47]   In any event, Canadian courts are not so protective of the police.  A private duty of care was found in two cases where the victims were part of a class rather than individuals specifically at risk.

[48]   O'Rourke v. Schacht, [1976] 1 S.C.R. 53 was a case where after a motor vehicle accident the police failed to replace a sign warning motorists of an open culvert under construction on the highway.  The plaintiff drove into the culvert and was injured.  Like the present case, the police failed to do something to protect members of the public.  The court found liability on the basis of a private duty of care.  The plaintiff was one of many potential victims who could have driven into the hazard, but that was not a bar to recovery.

[49]   The second case involving a class rather than a specific unique individual is Doe v. Metropolitan Toronto, supra.  A serial rapist in downtown Toronto preyed on white single women who lived in apartments with second and third floor balconies.  The police were aware that the criminal operated within a narrowly circumscribed area yet they did not warn the women in that neighbourhood.  Their reasoning was that they did not want the residents to act hysterically and scare off the criminal, thus making his capture more difficult.  The plaintiff was attacked and she sued the police.  The Divisional Court upheld the ruling by Mr. Justice Henry of the Ontario Supreme Court that a special relationship of proximity existed and the case could proceed.  The plaintiff ultimately succeeded at trial: (1998), 39 O.R. (3d) 487.

[50]   Reference must be made to the policies laid down by the Ministry of the Attorney General and adopted by the RCMP in relation to domestic violence.  They relate not only to the special proximity between police and complainants but they also give content to the duty of care and set the standard of care.  The general duty of the police is to protect, but in the area of domestic violence the degree of protection is heightened by government policy.  The discretion whether to act on a complaint is very limited.  The RCMP operational manual incorporates the Ministry's "Violence Against Women in Relationships Policy" which includes the following:

A.   Introduction

Violence within relationships has distinctive dynamics not found in other violent crimes.  The use of violence within a relationship is not easily prevented.  Increased public awareness, however, coupled with a rigorous arrest and charge policy have been shown to reduce violence committed against women by their partners.

For the safety and security of victims, the arrest and prosecution of offenders is of paramount importance.

B.   Response

1.   All “spouse assault” calls and calls relating to violence within a relationship, as defined in this policy, must be given priority, as the victim may be at risk.

2.   The attending officer will conduct a complete investigation and ensure that the victim is provided with the attending officer’s name or number, the case number, and a contact phone number.

3.   No-contact conditions of bail/probation orders, peace bonds and civil restraining orders (eg., Family Relations Act orders) provide the victim some measure of protection, so it is important that police respond promptly to reported breaches of court orders.  Police action should include a recommendation that for breach of the order charges when evidence is available.

. . .

D.   Investigation/Charge

9.   A proactive charge policy is based on the assumption that police will conduct a complete investigation in every case, including those cases that do not immediately appear likely to proceed to prosecution.  The officer will pursue the investigation with a view to obtaining sufficient evidence to proceed even without the cooperation of the victim.  The evidence could include an admission by the offender, photographs of injuries, medical evidence, physical evidence, or a written statement by an independent witness.

[51]   The RCMP manual itself identifies violence in relationships as a significant problem and directs an aggressive response:

Violence in relationships is a major concern to both the public and the Government.  The Ministry of Attorney General has provided guidelines for crown prosecutors, corrections and the police.  The guidelines emphasize a proactive arrest and charge policy.  Refer to Div. Ops. Man. App. IV-1-3.

[…]

 [56]   [Donald J.A. applied the Anns test as set out by the Supreme Court of Canada in Odhavji Estate.]  The present case goes beyond mere propinquity; in my opinion, it is "just and fair" to impose a duty on the police because of the Domestic Violence Policy and the assurance by the Provincial Court judge at the sentence hearing that the police would respond to B.M.'s safety needs.  On that same basis, I see no policy reason to negative the duty.

[57]   In summary on the question of the duty of care, having made herself known to the police as a person in fear of a violent abuser, B.M. established a special relationship of proximity with the police thereby creating a private duty of care.  The duty on the police was to act on the complaint promptly.  I am in substantial agreement with the trial judge's ruling on this issue.

Standard of Care

[58]   The policy and manual to which I have just referred leave little doubt that the complaint required immediate action.  The internal investigation report by Superintendent Hall quoted in part by the trial judge (see para. 33 of these reasons) criticized the failure to respond and stands as powerful proof of the standard expected of the officers involved.

[59]   I reject the defendants' submission that, at most, the failure to investigate was an error in judgment.  I have already observed that the policy left little discretion.  The clear directive is to take immediate action.  Given R.K.'s horrific record and the recent conviction for assault on B.M. herself, the decision not to deal with the complaint goes well beyond an error of judgment.

[60]   It is implied in the trial judge's reasons that he found the conduct of the police fell below the requisite standard and I am in respectful agreement with him.

[…]

HALL J.A. ---

[136] The previous police liability cases of O'Rourke v. Schacht (1974), [1976] 1 S.C.R. 53, 55 D.L.R. (3d) 96, 3 N.R. 453 [O'Rourke], and Doe v. Metro. Toronto Commissioners of Police (1990), 74 O.R. (2d) 225, 72 D.L.R. (4th) 580, 40 O.A.C. 161, 5 C.C.L.T. (2d) 77 (Div. Ct.), and (1998), 39 O.R. (3d) 487, 160 D.L.R. (4th) 697, 126 C.C.C. (3d) 12, 43 C.C.L.T. (2d) 123 (Gen. Div.) [Doe], present situations where liability was found against an officer or police department based on a failure to warn.  That is analogous to the sort of liability found to exist in Rivtow Marine Ltd. v. Washington IronWorks, [1974] S.C.R. 1189, 40 D.L.R. (3d) 530, [1973] 6 W.W.R. 692.  In O'Rourke, supra, liability accrued to the police because an officer investigating an accident at the scene of a gap in a road failed to take the necessary steps to have warning signs replaced in a timely fashion.  In Doe, supra, the Toronto police failed to warn potential victims about the presence of a serial rapist resulting in harm to an individual plaintiff who was assaulted by the criminal.  No such allegation is made in this case.

[137]  The respondent, relying on cases like Hill v. Chief Constable of West Yorkshire, [1989] A.C. 53, [1988] 2 W.L.R. 1049, [1988] 2 All E.R. 238 (H.L. (Eng.)), argues that the trial judge erred by imposing a duty of care in this case on police officers to investigate any particular allegation made by a complainant.  He says this at para. 69 of his written argument:

Reasons for not imposing a private law duty of care on police officers to investigate an individual's complaint include the following:

a.   Courts would be invited to second guess policy decisions related to the investigation, administration, and the approach to enforcement of the law generally.  Such issues are not justiciable.

b.   A police department's (officer's) discretion with respect to the setting of priorities in connection with the investigation and suppression of crime would be fettered;

c.   Victims would unduly control what complaints should be investigated and the extent of the investigation.

d.   The financial impact on the community of providing increased police and legal services at the expense of other valuable services such as health care and education would be substantial;

e.   The rights of the majority would not be served by the imposition of a duty of care to investigate in that important initiatives related to the investigation and suppression of crime would be obstructed by the diversion of resources to defend discretionary decisions exercised by law enforcement professionals.

f.   The chilling effect of imposing a private law duty of care and the threat of litigation following therefrom would invariably result in police officers carrying out their duties in a defensive frame of mind to the detriment of law enforcement generally.

g.   There is statutory authority to discipline police officers who breach their duty.  Imposing a duty of care to investigate would not improve the delivery of police services to the community.

h.   A private law duty to investigate could lead to an overzealous arrest policy that would infringe upon the rights of potential suspects.

[138]  Counsel also referred to the case of Cooper v. Hobart, [2001] 3 S.C.R. 537, 206 D.L.R. (4th) 193, [2002] 1 W.W.R. 221, 2001 SCC 79, wherein the Supreme Court of Canada addressed the issue of the scope of the duty to be imposed on a regulator.  In any consideration of this issue of the scope of the police duty to investigate or to lay charges in any particular case, the reasoning in the case of Swanson Estate v. R. (1991), [1992] 1 F.C. 408, 80 D.L.R. (4th) 741, 124 N.R. 218, 7 C.C.L.T. (2d) 186 (C.A.), might fall to be considered.  However, I do not propose to address these interesting issues because in my view the present case can be more appropriately decided on a causation analysis.

[Smith J.A. did not address the issue of duty of care.]

