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Contract of Employment: Civil code has ~3300 articles, contains all civil/general laws of Quebec.  Contract
 of Employment is a portion of the code.

[2085] “what it’s all about.”  An employee:


Contractor: No direction and control,
 contractor sets his own daily schedule, vacation schedule, provides his own tools (e.g. computer), is able to subcontract work.

· e.g. lawyer: is hired as an agent/agency, does not direct/control 

· Important to specify between the two: employees have deductions withheld at source, contractors do not

· EER’s can be fined (and EEE’s assessed) if EER mislabels an EEE as a contractor and fails to withhold deductions

[2086] contract can be for a fixed period of time or indefinite (open-ended)

[2087] Obligations of the EER to the EEE:

1. To provide the work

2. To pay for the work

3. To protect the health, safety (e.g. protective clothing), dignity of the EEE

[2088] Obligations of the EEE to the EER

1. work with prudence
/ diligence

2. work faithfully/ honestly (i.e. won’t lie, place EEE interests ahead of EER)

3. protect confidential info (“a proprietary right”)

· All employee sanctions stem from this
· Extends for a reasonable amount of time after employment ends
· “The fiduciary duty” = trust
· “Obligations of Trust” = the trust that one has in his significant other
[2089] Non-competition clause

· If you leave/ fired for a reason there can be prohibitions on where you can work

· The Shake Test: 5 steps to proving validity of a non-competition clause (the answer to each step must be “yes” for the clause to be valid; burden of proof on EER)

1. Is it in writing? (cannot be verbal)

2. Does it specify time/ place/ type of employment?

3. Does the EER have a “legitimate” reason to protect? (can you damage the EER by using knowledge gained?)

· Burger flipper = EEE talent

· Game developer = EER paid for EEE to develop intellectual property

4. Are the limitations from (3) reasonable?

· E.g. appropriate place? (North America covers  a lot  of ground)

· E.g. time? (one year is not reasonable if lifetime of software is ≤ six months)

· E.g. type of employment?

5. [2095] If you’re fired without cause cannot invoke a non-competition clause:


[2090] Implied renewal of employment contract within five days of contract expiry date

· After five days contact is extended indefinitely

[2091] indeterminate term: either side can end at any time providing reasonable notice is given, don’t need cause

· Reasonable notice depends on:

· Precedent

· How long has EEE been on the job

· What the EE was doing while he was there

[2092] You can get indemnity
 in lieu of reasonable notice

· you can’t waive your right to deserved indemnity if the length of time for the notice wasn’t reasonable or the compensation was insufficient 

· (i.e. your EER can’t make you sign a paper saying that you won’t sue for more appropriate compensation)

[2093] When EER dies, if the business continues on then the EE’s contract continues on
[2094] Serious reason 

Obligations breached


· How to terminate a fixed term contract? 
· Pay off contract (if no serious reason)
[2096] Limits the info released by the EER on the EEE

· Certificate of employment

· Showing Nature and Duration of employment

· Identities of the parties

[2097] EEE’s contract is still in effect after a buyout, etc. (“binding on successor”)

[1463] EER is responsible for EEE’s damages

· For the EER to be responsible, must prove:

1. person is an EEE (as per [2085] – EER directs and controls person)

2. person is at work at the time of the injury

· “vicarious liability”

[1621] punitive damages calculation

Amount may not exceed what is sufficient to fulfil their preventive purpose

· Gravity of debtors fault

· Patrimonial situation

· Extent of reparation for which debtor is liable to the creditor

· Payment of damages is wholly or partly assumed by 1/3 person

Psychological Harassment
[81.18] “vexatious behaviour” that affects EEE’s dignity, psychological/ physical integrity – results in a harmful work environment for the EEE

[81.19] EEE shouldn’t have to work in a harmful environment, EER obliged to provide a good work environment

[123.7]  a complaint must be filed within 90 days of the last offending behaviour

· “Extinctive prescription” – you have 90 days to institute an action; if not then lose the right to do so (don’t count day of occurrence – round to next “juridical” day if falls on weekend/ holiday)

· If you don’t file within 90 days you lose your right to do so

[123.15] Recourse to psychological harassment

· Damages

· Money owed to date since the employee was fired.

· EEE hired back – EER ordered to reinstate (AKA “reintegration order”)

· If occurs again, the Punitive Damages

{124} If you have 2 years of continuous service with EER – if EER wants to end employment contract, must have just of sufficient cause. Not a serious reason, just a just and sufficient reason. Before acquire time of 2 yrs, employer can put an end at ANY time with reasonable notice (2091). After 2 years, just and sufficient cause AND a reasonable notice. 

What is a just and sufficient cause?
 -Economic setback – company must layoff for economic reasons for example.
 -Not employees fault that there is a downturn in the economy, not EER fault either. Must react to survive. A real economic threat is a just and sufficient cause for terminating employment.
-Corporate restructuring

MUST FILE TO NORMES DES TRAVAIL WITHIN 45 DAYS to be able to argue case.

(128) What if the EER fired for no good reason? Commission des Normes Des Travails can:
1.Order the employer to reinstate the employee
2.Order EER to pay EEE indemnity up to a max of the equiv of normal accrued wages if he had not been dismissed – Back pay
3.Render any decision that the Commission believes is fair and reasonable.

Usually, the EER doesn’t argue the settlement
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King v. Biochem Therapeutic (QC Superior Court)  p. 29
Timeline:



	Facts
	· Biochem says 

· Dr. King was fired after being given due warning for insubordination and lack of respect for fellow EEEs during interactions with them

· Gave her a verbal warning at 5.5 months, and another one month prior to termination
· Good work on research done

· Probationary period terminated early

· Stock options given to King.
· She should have expected to be fired because of [2094] serious reason (insubordination)

· King says:

· There was no prior warning

· It was all because of jealousy

· She did not get [2091] reasonable notice 

	Question
	1. Did Dr. King deserve to be fired for [2088] cause?

2. Had she been warned before hand?

	Ratio
	Burden of Proof is on EER to explain why fired, and prove she had been warned

1. Argument: Recommended for award in March, memo about highly satisfactory performance in April – Answer: No [2088] cause for being fired
2. Argument: HR Director supposedly verbally warned her, but the witness testifying wasn’t the director who gave the supposed warning so the testimony was hearsay,
 (HR Director did not take stand)  – Answer: No proof of warning Person who warned should have been in the witness box. Sending someone else is useless. She was not warned. Employer did not have a serious reason, they tried to make up a serious reason.

	Decision
	King awarded  [2092] indemnity plus interest (also additional [1611] damages)  12 months salary. Rationale is that Biochem recruited King forcing her to leave her current good paying job only to fire her after 10 mths. That’s why she got 12 mths salary.


Probationary period like dating - before jumping into bed/commit to a marriage, need some time in order to get to know the EEE.

EER has obligations to TELL the EEE what they are doing wrong. Cannot stay quiet and fire EEE without telling him/her. Before getting rid of EEE, must tell them what they are doing wrong. If they are told and still continue behavior, 3 times, can fire.

Dubé v. Volcano Technologies (QC Superior Court)  p. 35
Timeline:




	Facts
	· Dubé  received only 2 weeks severance pay, says he deserved [2092] 9 months indemnity including compensation for salary, car allowance, bonuses, moral damages

· Volcano said terms of Dubé’s  contract said only 2 weeks notice was necessary

	Question
	1. Are we in an [2090] indeterminate contract?

2. Can Volcano [2091] fire Dubé?

3. Is economic difficulty a [2094] serious reason for Volcano to fire Dubé? 

4. Is 2 weeks [2091] reasonable notice?

	Ratio
	Contract included $75K salary plus car allowance and potential bonus + clause that serious reason or cause for termination will result in only 2 weeks severance pay 

1. Answer: Yes  
2. Answer: Yes with [2091] reasonable notice or [2092] indemnity in lieu of reasonable notice

3. Answer: No, [2087] it’s not EEE’s fault   (Dubé would have received [2094] nothing if fired with serious reason)

4. Argument: Dubé signed a contract that said 2 weeks notice was sufficient if fired for serious reason  Answer: [2092] says you can’t waive your right to [2091] reasonable notice

	Decision
	Volcano must pay [2092] indemnity in lieu of reasonable notice of 16 weeks salary plus interest (but not the bonuses and car allowance) 


25-Feb-08

Hasannie v. Kaufel Groupe Ltd. (QC Superior Court)  p. 38 
Timeline:




	Facts
	· Hasannie is a professional (CMA, lawyer), hired as controller, later promoted to director

· His contract was being terminated following a buyout of Kaufel by T&B since his services were no longer needed

· Thomas and Betts discovered disloyalty (tried to buyout competing co because he knew he was going to be terminated) acts were committed by Hassanie and fired him for disloyalty (gave him no severance pay)

· Hasannie says there was no cause and he deserves severance + damages 

	Question
	1. Is T&B required to maintain Hasannie’s contract following the buyout?

2. Before they found out about the disloyalty, was T&B required to provide Hasannie with a severance package?

3. Did T&B have the right to fire Hasannie without a severance package? 

	Ratio
	1. Answer: yes, company was amalgamated but [2097] T&B required to honour terms of employment contracts from Kaufel

2. Answer: yes, Hassanie is  in a [2090] indeterminate contract and must be offered [2092] indemnity in lieu of [2091] reasonable notice

3. Argument: Hasannie did not have permission from new management to personally pursue purchase of the rival company  – Answer: Disloyalty is [2094] serious cause so no [2091] reasonable notice is necessary, and therefore no severance package is necessary

	Decision
	T&B wins, not required to pay [2092] indemnity or damages 


Copyfax v. Lambert (QC Superior Court, Civil Division)  p. 44 
Timeline:




Solicited 

	Facts
	· Copyfax had Lambert sign a non-competition clause, so seeking an injunction to prevent Lambert from acting as a salesperson in the photocopier industry  

	Question
	1. Was there [2094] serious reason for Copyfax to fire Lambert

2. Should Copyfax be granted an injunction to stop Lambert from acting as a sales person in the industry?

3. Should Copyfax be granted an injunction to stop Lambert from using the client list he appropriated? 

	Ratio
	1. Answer: yes, disloyalty, Lambert didn’t even contest the firing or ask for [2091] reasonable notice

2. Argument: Copyfax says the non-competition clause prevents Lambert from acting as a sales rep. But Lambert appears to have solicited none of Copyfaxes clients. And the [2089] time constraint appears excessive since Copyfax wasn’t attempting to replace Lambert so there’s appears to be a doubtful right for the injunction. And the [2089] geographic limitation appears unclear (epicenter of stated 25 km radius not clear), and even if it was clear the limitations [2089] do not appear reasonable (a huge area covered) therefore there’s further doubtful right for the injunction.  Doubtful rights exist therefore we do the Balance of Inconvenience Test:

a. If he is allowed to work he would have to pay $6K fee

b. If he is not allowed to work he would have to move

For inconvenience, (a) << (b), therefore – Answer: no injunction granted

3. Answer:   Lambert is obliged to not use any [2088] confidential information from Copyfax for a reasonable time following his dismissal so –  Answer:   injunction granted 

	Decision
	Copyfax denied the interlocutary injunction for Lambert working as a photocopier sales rep, but is granted interlocutary injunction against use of the client list (and Lambert must return the list)


Three types of Injunctions - court order to make person stop what they are doing
Provisional

Interlocutory

Permanent




1.  Provisional Injunction (AKA “Safeguard Orders”)

· See judge in Chambers (i.e. in his office)

· Judge writes out an order

· Bailiff delivers it

· Only good for 10 days (can be renewed)

· Granted on the basis of urgency

Two options following initial grant of a Provisional Injunction:

a) go to court every ten days to renew (expense)

b) institute an action: ask for damages and ask for a permanent injunction (+ make a motion for an interlocutory injunction)

2.Interlocutary injunction issued during a trial to maintain the status quo or preserve the subject matter of the litigation until the trial is over 

 Interlocutary Injunction based on: 





Judge decides based on two tests:

a) Balance of Inconvenience Test:

· If I don’t grant the injunction and should have, who is harmed?

· If I grant the injunction and I shouldn’t have, who is harmed?

i.e. who will be most inconvenienced?

b) Irreparable Harm:  Is the harm irreparable? i.e. money can’t fix it.

e.g. Olympic fencer dropped from Olympic team (can’t pay for the missed opportunity)
Both tests must be passed for Interlocutary Injunction to be granted

A.R. Medicom inc. v. Bergeron (QC Superior Court)  p. 49

	Facts
	Employees leave Medicom but have non-competition clauses

· Bergeron: 2-year world-wide from similar commercial activity/ working for competition

· Hubert: 3-year in Canada from similar commercial activity/ working for competition 

	Question
	1. Is the non-competition clause valid? 

	Ratio
	1. Argument: [2089] test for non-competition clause:

a.  Is the clause in writing?  Yes

b. Is time/ place/ type of employment stipulated? Yes

c. Does the EER have a legitimate interest to stop the former EEEs from working in the industry? Yes (to protect company against competition)

d. Are all limitations reasonable? No!  Both world-wide and Canada-wide limitations are unreasonable because Medicom serves only the South Shore (a more focused area)

Answer: therefore test not passed

	Decision
	Neither Bergeron nor Hubert are bound by the clause
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� Contract = a document/understanding between two people


� Direction and control = give work, feedback, job tools, place to work


� Prudence = caution with regard to practical matters; discretion.


� Diligence = constant and earnest effort to accomplish what is undertaken; persistent exertion of body or mind.


� Indemnity =  compensation for damage or loss sustained


� Hearsay = objectionable, therefore not allowed and not proof





