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Laws 2201T – Persons and Property, Assignment #1
1. [bookmark: _GoBack]
a. Sir William Blackstone divided law into two main categories; the rights that are commanded and the wrongs that are committed. This basic division is what he believed to be a simple and obvious taxonomy of English Law. Rights, in turn, were divided into two subcategories, those concerned with the persons of men (rights of person) and those which concern which man may acquire (rights of things). The wrongs were divided into their own subcategories which were public wrongs (criminal law) and private wrongs (Law of Obligations).
b. There are several principles in “English” Law which were advance by Blackstone in his commentaries. These principles began the foundation of law in Blackstone’s time and continue to prove the basis of Law today. Some examples may be:
i. The purpose of human law is to “command what is right, prohibiting what is wrong.” (This marked the division of rights and wrongs in Blackstone’s taxonomy).
ii. Human law’s most effectual tool for producing right conduct and preventing wrong conduct is sanctions – punishment. 
iii. Man’s reason is corrupt and cannot, by itself, discover and apply God’s law. (Thus stating that Law must be enforced otherwise it will not exist) (www.blackstoneinstitute.org) 
iv. At the time of Creation, God gave man dominion over all the earth, but changes in society ultimately necessitated the emergence of individual property ownership. (Blackstone at Casebook, 5)
c. Stephen Waddams expresses that Laws are written to meet the needs of the society in which they are imposed but also in the hopes of being applicable to future circumstances. In Blackstone’s commentaries he discusses the rights of individuals, his writings show the transition of a wild and savage society converting to one that is more civil and organised by law thus demonstrating the patterns of society in his time and what he believed to be the path of the future. Likewise, he also discusses freedom, yet places slaves in the category of property and possession (no longer practiced today but showing the time in which he was writing). This example of property law, while looked at as a rights violation today, was an example of social standing and social economic transitions as mankind increased and production sped up to meet demand (Blackstone at Casebook, 5). This was also shown in the emergence of property ownership laws and contracts.
2. 
a. Legal personality is the idea that an artificial person, legal entity or corporation has a legal name and holds certain rights, privileges and liabilities under law which are similar to those of a natural person. Its function is to make these artificial persons into legal persons as they are active participants in the polis (Davies and Naffine at Casebook, 26) and by giving them legal standing they will also have moral standing as one comes with the other.
b. Legal personality can be defined in two views, those of the positivists and those of the natural lawyers. Positivists believe that the legal person is fully a creature of law (Davies and Naffine at Casebook, 27); therefore the actual being is not a person but a group of legal norms created by the science of law. That being said, a human who is not capable of rights or duties may not be considered a person in the eyes of the law. Natural lawyers, on the other hand, believe that rights and obligations are inherent in nature to human beings. They believe that rights are the essence of being human and therefore also the essence of being a legal person.
c. The concept of ‘possessive individual’ is that a person is the sole proprietor of their own skills (the owner of himself) and they may be bought and sold as desired without any debt to society for having them. This idea of self-ownership is what establishes the freedom of the person.
3. 
a. The Mullick case is a perfect example of the definition of Legal personality as it surrounds an event where a recognized Hindu idol was given the rights and privileges of a legal person as a man or a corporation would in its place. “The duties of piety from the time of consecration of the idol are duties to something existing which, though symbolising the Divinity, has in the eye of the Law a status as a separate persona.” (Duff at Casebook, 24). By describing legal personality as having the legal capacity of rights and liabilities of natural persons we can also describe a recognized idol as also having the title of artificial person and therefore of legal person.
b. The Dred Scott v. Sandford case as decided by the U.S. Supreme court expresses the key characteristics of legal personality in the way that the decision was made that Negroes could not be considered citizens as they were not “legal persons”. Although human beings, Scott and his wife were considered subordinates and inferior to citizens of the U.S. and by positivist views, were not considered legal persons as they were not granted the rights and privileges through law and by those who hold the power to grant them. They were also “considered unfit to associate with the white race either in social or political relations” (Scott v. Sandford at Casebook 10) and therefore could not be entrusted with moral standing, which in turn meant they could not be viewed as legal persons.
4. 
a. McPherson states that ‘possessive individuals’ are “proprietors of their own capacities and of what they have acquired by their exercise” (At Casebook, 32) and in turn they are given the right to enter into self-interested relations with other individuals having such control. The case of Shelley v. Kraemer as decided by the U.S. Supreme Court reviews this notion and illustrates the concepts of the possessive individual as a Negro man purchases property that has a discriminating clause barring him to do so.  The question is not only whether Shelley, the purchaser, is deemed a possessive individual and in turn has freedom to buy and sell freely within the market; it also regards the rights of the previous owners to dispose of their properties free from restrictions namely to purchasers of any race or colour. This case discusses in depth the concepts of the ‘possessive individual’ by weighing the rights of the persons involved in the transaction vice the contract previously assigned to the property in question and thereby the rights of the surrounding neighbors. Had the court’s decision rested at the barring of Shelley and the previous owner’s natural rights to buy and sell their own capacities, they would essentially be stripping them of their status as legal persons entirely. 
5. 
a. Maine’s views on social and legal development surrounds the idea that ancient law focused primarily on a society where the relations of persons are identified by the relations of family and knows nothing of the individual. As we matured and progressed our laws we began to slide into a view where the Individual was of importance and specifically “the free agreement of individuals” themselves (Main at Casebook, 19). From this point all relations between individuals became contractual where contracts create a legal validity that was not found in status alone.
b. The transition from status to contract created a notable division between public and private spheres of life and law by redefining the concept of relationship. In the private sphere, relationships can be defined as contract such as a parent and their child of full age. Although there is no need to maintain a relationship it is the free agreement of the individuals to maintain that contractual connection. Whereas in the public sphere, social or customary relationships are not depended on to form contractual obligations where two people make an agreeing contract but have no prior relationship. Likewise, when a contract has expired the two individuals do not need to maintain a relationship as their business is complete.


