corporate law & mandates  MIDTERM #2

MANDATE: CIVIL CODE OF QUEBEC
- corporation is part of mandate
- Mandate: a situation where you hire services of someone to represent you
- where you engage service of someone to represent you
Ex: you sell my dog for $100 or more & I’ll give you 15% since I’m going out of town
 if agent sells for less than $100, agent is liable to owner for difference of $100 less what he got for the dog (exceed your mandate)
- not employee situation - employee hired to work under supervision & control, whereas agent not under boss’s direction and control
- independent contractor not mandate either
- Examples of agent: accountant, lawyer, dentist  you don’t tell them what to do, they perform tasks for you with their expertise 
- agent is extension of you; when he signs his name, agent bound to contract;
Ex: power of attorney = mandate  they act on your behalf
- when you leave country  hire an agent to represent me for unfinished business (ex: sell car, etc…)
- Give mandate to sell my car:
 need a written contract saying that you have the right
 Licence bureau needs written power of attorney to sign over car to purchaser
- if you want to buy car from agent  you’ll see car doesn’t belong to agent so will need to show contract (written power of attorney/mandate)
- agent: document to show where got property from so won’t be accused of stealing (written authority)
Ex: power of attorney form
- employees can be agents if they have power to sign and bind boss
- written authority protects agents
- agent selling our property, need to prove buyer knew he was an agent
 get buyer to sign a written contract saying you are owner’s agent
 if not, agent would be deemed the seller and held personally responsible
- agent will want written contract with owner to ensure that agent will stipulated amount of money, the 15%
Disclosing your mandate: agent must tell buyer he/she is an agent
	- prove he knew by making him sign a contractual agreement
Defects in property buyer: must go after the real owner of the property not the agent if disclosed mandate and did not exceed mandate
 responsible for latent defects (non-apparent) unless contract states you are selling without warranty for latent defects
 if visible (apparent) defects - you are not responsible because any ordinarily normal person should see them
 buyer must prove that it was latent defect – if you knew about latent defect (something an ordinary person wouldn’t see), buyer must prove that you know about it (ex: documentation)
 sell “as is” with no warranties for latent defects & conditions & purpose
Set a time limit on mandate – will be enforceable
Incorporated business = legal person 
 doesn’t have life that a normal person has; cant think, walk or talk
 communicates through agents (directors & officers have mandate to run the company)
 employee can be an agent as well (Ex: buyer)
Agents in mandates have a fiduciary duty  do what is in best interest of principle

2130  General Mandate definition
- mandator = principal
- mandatary = agent
- juridical act = contract
- third person = unrelated person (seller/buyer)
- mandate doesn’t have to be writing, but better if it is. (ex: power of attorney) 
- get in writing or else can’t (or hard to) prove agreement
- always get in writing to protect agent,  get mandator to sign
- may also get an impartial 3rd party to sign as a witness (depends on their credibility) 

2132  Acceptance of mandate
- cannot unilaterally impose mandate on someone; agent MUST accept
- cannot just give everything and say sell it
- express  can be in writing, signal or verbal
- Verbal = hard to prove
- discuss all details and decide to sign (accept)  must make sense to mandatary
- Tacit  through actions have accepted the mandate; no signing, didn’t say yes, if enforced, both parties signed
- nothing signed = nothing
- through actions indicate will accept principle asks  she grabs it & walks away
- don’t rely on tacit or verbal  get in writing with date and signatures
- verbal or tacit only good for things with no registration

2133  Gratuitous title = do it for free
- onerous title = paid for services
- mandate can be free or for $
- if in writing, will state $
- no writing  presume free
- natural person  actually human person; physical person; human being
- imnatural person  corporation 
- professional  hires someone who is a professional 

2134  remuneration = money
- if judge has to decide how much will get means contract not drawn up properly

2136  incidental 
- all actions to sell car indicated in mandate
- hire agent  agent must act in principle’s best interest, prudence, diligence 

2138  fiduciary duty (same as for employee) – act in best interest of principle with prudence and diligence

2139  agent must keep principle up to date on what he/she is doing
- must keep principal up to date if principle asks (obligated)
- tell principle without delay that finished mandate so principle can get $, agent must decide to keep $
- if can’t contact principle  put in 30 day GIC or something, don’t put in personal bank account, mattress and don’t spend
- interest earned on GIC belongs to principle  

2142  agent allowed to have assistant help him
- if assistant messes up, agent liable because he hired the assistant
- liable for all damages assistant incurred

2143  Double agent article  double mandate (ex: hired to sell dog, hired to buy dog)
- where you represent 2 people on same mandate  paid by both people
- can do this only if both parties know and agree – double mandate
- if one party doesn’t know, can’t do it because breach of fiduciary duty
- if suffered damages – nullify contract
- don’t do because if messes up both parties, blame you (fault in you)
- avoid; concern about either one, send both off

2146  Can agent use property/information he acquires from mandate for own profit?
 No, unless principle authorizes
- even after mandate over, still cannot use either
- if do this, profit belongs to principle
- can’t use confidential information for personal gain

2nd Par  compensation = damages
- compensate for loss, not punish
- you are liable for all damages incurred, and must turn over all profit to employer (recourse for breach of fiduciary duty)
- principal must prove damages incurred by use of confidential information 

2147  as agent, must try to sell (get) highest price possible
- must tell principle it’s worth more
- agent will get 7%
- agent cannot have someone else buy property for him because agent knows it’s worth more (anybody related to agent)
- cannot secretly buy it themselves;
- cannot do it directly or indirectly 
- the burden of proving is on seller
- if find out of a collusion (bought by associates and split profit with agent)  seller can annul transaction; only principal can annul the contract with reasonable amount of time after finding out agent is buyer 
- agent can approach seller openly and say I’ll buy it
- if agent were to secretly buy it, he’ll proceed quickly, close offer before inspection
	 inspection check only after, might find thousands of dollars in repairs, might be worth more, but with repairs
	 after finding all repairs, agent might want to give house back and get $ back, that’s why only principal can annul transaction
- agent acted to quickly
- cannot buy yourself unless principal knows. This way no one can annul transaction 

2149  agent must be able to assist you, must be able to answer questions

2152  Exceeding the mandate
- discharge = principle is liable for transactions
- agent has no liability if do everything that he was suppose to, no liability if he/she performs duty properly
- Mandate: agent signing on behalf of principle; extension of principle
- 2nd Par.  if agent performs an act that exceeds limits of mandate, principle is not liable (no liability for principle for actions that exceed limit)
- if agent performs acts that exceed mandate  agent liable to difference & won’t get commission
- if contacted principle and modified contract  agent NOT liable
- if doesn’t contact principle & when finally gets in contact with principle, tells him sold for less than what he wanted  principle can either ratifie and say fine, take your commission and send me rest
 but if principle doesn’t ratifie and you bought building bricks for more  principle can turn around and sue agent for difference 
- always contact principle and in writing
Ex: sell for $100, but only gets $61  agent must pay difference
- if ratifies, agent won’t have to pay difference

2153  Exceeding Mandate for Benefit of Principle
- breach mandate
- presumed to have ratified if breach for advantage of principle 
- automatically ratifies if agent exceeds mandate in favour of principle
Ex: sell for $100-$125, get $150  mandate is ratified automatically 
- told principle about it
- if principle doesn’t want more for it  tell agent
- agent doesn’t have to go to principle and say I got it for more!
- Read mandate  very important 

2155  read mandate carefully
- agent’s job is described in mandate; not absolute
- payment in kind (instant and in cash)
- “sale” is implied to be only cash sale
- must check with principle & ask if can take check (must be from a real bank)
		 check is payable to agent)
- if paid by check – buyer has a broken bike so goes to cancel check, so when go to cash, it’s Non sufficient Funds  agent still gets his/her commission because she did what she was suppose to do (she performed mandate completely)
		 now it is between seller and buyer
 even if sale doesn’t end up going through, once offer is signed, agent is entitled to commission 
- read Mandate  see if anything about checks what happens if bounces
- Agent is not liable if does what she’s suppose to

2157  Agent must act in limits of his/her mandate & disclose himself/herself as part of a mandate
- Within the limits of mandate – does not exceed limits of mandate
- in name and on behalf of = disclosed mandate to buyer so agent not liable
- buyer must know you are only agent & you are not liable
- if agent fails to disclose, agent is liable  in other words, agent is acting in own name
Ex: if disclose and agent exceeds mandate, agent will not be liable if “defective”
- show mandate & get buyer to sign something that says I’m an agent and you’re the buyer (a contract)
- to prove has disclosed  make buyer sign contract that states “selling as agent for principle”
		 do at beginning, cannot later say “no, no, I’m an agent, sue the principle”
- buyer may sue both, will not let agent off the hook, but agent can then go after principle for defects
- burden of proof on buyer to prove defective when bought

2158  When agent exceeds mandate, Agent is personally liable unless:
1) agent proves 3rd party (buyer) knew agent was acting outside (exceeding) his/her   mandate (hard to prove)
	2) mandate is ratified by principle (excess ratified)
- don’t exceed, unless contact principle or you’ll have personal liability

2163  you go to Sears & buy something
- you go to cash register and you pay, on the way out of the store, a security guard stops you and accuses you of shoplifting 
- you tell them I paid to the person at the cash
- the person at the cash was not really a salesperson, just dressed up like one

- created an appearance of mandate so Sears liable  you acted in good faith, you thought that was a salesperson 
	- you assumed person who sold to you really works in the store
- if person does not really work there, should not be allowed to sign contract and pass transactions, shouldn’t let them access to it
- up to Sears to make sure people who are not suppose to have access does not
- if you are then accused of stealing, you are not liable, store is

2164  Similar to 1463
- principle liable for any activity performed by agent 
- “Servant” = employee
- principle not always liable  only liable if in performance of his duty (mandate) unless agent is not an employee and can show he could not have prevented injury (principle cannot follow him around 24/7)
- in a mandate, cannot prevent agent from doing something, they are independent
- only way absolutely liable is if they are an employee
- not absolute, defences available

2184  Mandate Ends
- return everything you received once the mandate is over
- agent must turn over everything he has received to principle ($)
- agent owes interest on late payments
- agent responsible to tell when mandate ends and to give $ to principle right away (promptly)
- “late”  relative term; court will determine if late based on if agent keeping for himself

2185  Agent is entitled to subtract (take out) his/her commission right away and pay balance to principle
- until you are paid, don’t have to give anything you received to principle (agent can keep everything (property) until principal pays him)







CORPORATIONS (COMPANY LAWS): CIVIL CODE OF QUEBEC
- company is not a natural person
- legal person Vs. Natural person
- natural person has a body, can express themselves 
- company can only express through agents (mandataries)
- use agents to represent corporation through administrations:
1) shareholders: owners of a company  they do not make decisions
 they do not participate in running business
 they elect Board of Directors
2) officers: senior employees; they get paid (checks, salary)
 president (CEO)
 Treasurer (CFO)
 Secretary (in house lawyer, in charge of documents)
 V.P
- must have at least 2 officers (ex: a president and a secretary) 
- the same person can be both
3) Directors: at least 1 director
 runs business
 makes policy decisions
 appoint officers
 does not get salaries, they are not employees
- if one person = sole shareholder, sole officer, sole director
- one person can be all 3 for a private (small) company
- Company A can own shares in Company B
- if owns all the shares, subsidiary company
- Directors & officers must be natural people (human beings)
- Shareholders can be legal people
- Company “A” CANNOT be Director of Company B

A CORPORATION IS A PERFECT EXAMPLE OF A MANDATE


301  Legal person is a corporation and a corporation has all the same rights

302  Legal person has patrimonial rights  has power to own

303  Legal Person and human beings have same rights and can exercise them all except for those limited by law (ex: vote, adopt, die, born)
- nothing they cannot do unless law (court) says so

304  NO

305  A numbered company has the same rights as a name company
- law will tell you how name will end (Inc., Co., Ltd.)
- Quebec  names must have French version too
- when incorporate, get a number

306  NO
307  NO

308  a company can change its name whenever it wants as long as follow procedures

309  Members = shareholders
- Legal person = company itself
- acts of the company is distinct from its members
- limited liability
- company liable for own actions
- Shareholders only lose what put into it, cannot take personal belongings

310  NO

311  Legal persons act through representatives

312  Senior officers represent legal persons

313  NO
314  NO

315  members are liable for what they have promised

316  cannot hide behind corporation to commit fraud
- if take job that promises everything to someone & takes their money knowing it’s all fraud, can be put to jail and fined
- doing something to rip someone off  equally responsible even if employee, big boss will disappear
- fraud against legal person – you are ripping off the company 
- wall of secrecy
- corporation good for honest mess ups, not fraud


317  fraud when hiding behind corporation
- can’t say, sue company, I’m just representing on behalf of company
- cannot separate company apart from representative if company was set up to commit fraud  representative not safe; personal liability at stake, not corporation assets
- cannot start up a company just to commit fraud

318  NO

319  sign on behalf of a compnay that does not exist  CANNOT DO
- if sign on behalf of a principal that does not exist, deemed to have signed in own name
- a company may ratify an act by a company that does not exist and the action is then appointed to the person who acted for the corporation

320  if after incorporated, want to transfer liability to company, the signer will still be partially liable 
- you who signed on behalf of the company will be deemed agent of company
- can use unincorporated corporation as singer of contract, must state in contract that it will be set up and she will not be liable at all
- must let landlord know & obligated to set up company 

321  Director considered agent for the company
- director’s liability
- if agent does not act in context of mandate  he is personally liable 
- director must perform his duties properly and act within limits of mandate
322  Fiduciary Duty
- officers/directors have fiduciary duty too 
- 2138 says agents have fiduciary duty  an officer is an agent so they have this fiduciary duty too

323  similar to 2146, but 323 applies to directors & officers
- cannot use property or corporation for own use

324  Conflict of interest
- if you have your brother-in-law’s shipping company do shipping for your company, your family can benefit from it
- you should withdraw from participating in anything involving brother-in-laws company (ex: don’t vote)
- you are acting for someone and indirectly you are benefiting from it (in good faith, but benefiting)
- if potential conflict, bring it up
- should do it in writing 

325  NO
326  NO

327  Those who cannot be directors:
 if you have went bankrupt – not a company you have previously owned, but you, yourself
 minors
 those prohibited by law
 those who are not minors but aren’t able to act for themselves and are represented by someone else =”tutorship or curatorship”
- need to be resident in Canada
- Minors and those who are not minors but aren’t able to act for themselves and are represented by someone else can be directors/officers of Nonprofit companies

328  actions of a director/officer can be annulled if he was disqualified or if technical problem with his/her appointment as a director/officer 
Ex: “I think I’m director, but just had a meeting to re-elect me, but never did election”
- cannot say everything that he has done in past few years is annulled; everything he does in good faith is valid


QUEBEC COMPANIES ACT

123.83  directors, officers and other representatives of a company are agents of the company 
- “other representatives” = other employees, accountants, lawyers
- they are all agents and are subject to all rules of Mandate (all rules of mandate apply)

187  - if declare dividends, but the company has no money to pay them, directors are liable
- issue dividends before corporation goes bankrupt – strip corporation of all cash before the corporation is seized
- insolvent = cannot meet debt as it becomes due, director personally liable 
- severally liable = 100% liable
- you are liable if participate unless you have objected  to prove: write, show, and print in newspaper
- if didn’t show up to meeting  deemed to have voted yes
- directors liable for improper issuance of dividends
- director deemed liable for debt even if not there at meeting
	 if at meeting and not happy with dividend issuance – OBJECT
- if call to directors meeting and you don’t go  your obligation to find out what happened

188  Not suppose to make personal loans to shareholders
- the money is there for the company
- liable if participate
- even if director did not issue loan, liable if he authorized it (voted)
- should have objected if didn’t want to be liable 
- if loan made, all directors/officers who authorized are severally liable (100% liable) for the amount of the loan, with interest, to the company and creditors

189  Director liable for employee salary up to 6 months of wages
- not liable for employees before you became director
- “solidarily liable” = individually up to 100%
Ex: if 5 directors, employee can go after just 1 for full amount or 20% each up to full amount
	 and that one director can go after others (joint vs. severally liable)

Director only liable if: (you can only sue director if)
1) limitation period: company issued within 1 year by employee and is unable to collect from company
or 
2) if company liquidated or wound-up, you have filed as a creditor for bankruptcy or wind-up process within one year 

CANADA BUSINESS CORPORATIONS ACT

122  1) every director/officers of a company must, when performing his duties,:
 fiduciary duty
 act in care, diligence, reasonable manner
Ex: director cannot just sign without reading = breach of fiduciary duty, not reasonable
2) any unanimous shareholder agreement, where minority (other SHs) deal with issues between directors
 directors/officers bound by it

3) in a unanimous SH agreement can take away power from directors and say SH themselves can make all decisions and liabilities
 SH becomes personally liable
 must be clear taking away







CASES:

PIEC ESTATE Vs. CAISSE D’ECONOMIE POLONAISE DU QUEBEC
- lady (old) has nephew come live with her
- she wants to go to Poland
- she takes nephew to Bank and tells them she’s going to Poland, her nephew will be here, She wants him to have access to bank account so he can pay her bills for her
- She goes to Poland and dies
- nephew then took all of the money out of the account and ran (assume he knew she died)
- he is not entitled to do that, the will states the niece is entitled to the money 
	 niece is executor of Estate
- The Niece is representing Estate, suing bank, and is trying to get the money back
- Is the Bank liable for returning the money?
- power of attorney says: allowing nephew to take money out, put money in, write checks, lots of money in account, just sold her house
- before the old lady left for Poland, she bought a one year term deposit, and if she cashes it before it’s due she will lose all interest accrued
- in Poland, she dies
- the nephew goes to the bank with a forged letter (authorize to give all money to nephew, $26,000, etc… -- P. 60)
- bank gave it to him
- bank cashed the term deposit and put the balance in old lady’s account
- nephew wrote a check payable to ‘cash’ and he took all the money
- 10 days later, nephew came back for the rest of the money
- 7 days after that, landlords’ daughter calls landlord and asks why people emptying old lady’s apartment
 landlord calls the cops, the copy arrive, and asked nephew what he was doing, he explains…
 police calls the niece

1) Court says Bank was not entitled to let Tadeusz (nephew) take all that money
- power of attorney doesn’t say anything about cashing term deposits, not allowed
- power of attorney = agent
S. 2136  agent is allowed to do everything that is stated in mandate, and any other actions that are necessary to get job done (to perform mandate)
- cashing out term deposits was not necessary to perform mandate of paying her bills and nothing mentioned in mandate description about being allowed to cash term deposits
- Tadeusz acted beyond his mandate
- there is no way the bank can say it was implied that he can do anything he wants with the term deposits  non incidental to the mandate
- it was an extraordinary act (top of P. 62)
- the power of attorney did not authorize him to take out all that money
2) Letter in Polish
- signature was forged
- bank says they didn’t know it was forged
- bank cannot say it looks good to us
- whenever there is a forged signature, the bank has to bear the loss
- the Bank is suppose to recognize the signatures of their clients (P. 63 - 3rd paragraph – “the law chooses to impose…..forgery)
- this is the only way clients with trusts banks, if banks were not liable for forgery people’s savings will disappear 
- forged commercial paper
- if not sure if forged, call the person to check
- all “Forgery” - the bank is liable

3) Did bank act with reasonable Care?
- question relevant to $50 in account only
- you don’t send cash overseas to Poland, not small denominators
- should’ve used wire transfers draft
- irregular transactions, the bank should’ve checked, reasonable thing to do
S. 1458  bank liable for breach of contract with her (depositor – Mrs. Piec)
S. 2146  he exceeded contract for own personal gain, can’t find him, go after bank, they’re liable 

Dr. Anthony Dowell
- Dr. Dowell buys a house – big commercial property
- he was only a frontman (people behind him) – “prete-nom”
- private agreement not on title that he own house
- Ronald Joseph trying to buy property on Sauve, but he’s bankrupt, so can’t get loan
- he needs someone to buy building for him 
- finds a doctor friend  doctors have lots of money, so buys house in doctors’ name because Ronald Joseph hiding from creditors
- doctor agrees for $15,000 in return
- run the business for a while, then sell and make $
- doctor didn’t look into Capital Gain, will sell and won’t get any exemption
- Dowell is owner of property
- Ronald Joseph financing & orchestrating transactions  puts deal together:
- will pay Dowell $15,000 to be owner of property because Ronald Joseph is hiding from his creditors (puts Dowell’s name, only way)
- he puts in Dowell’s name so all other creditors won’t go after him and seize all of his assets 
- Dr. Dowell buys, he signs a power of attorney with Ronald Joseph to find a buyer and sell the building
- building is purchased and $128 000 given to notary
- usually when transactions close, buyer gives money to seller
- in this case, a certain portion of money was given back to buyer ($237,000 was returned to purchaser)
- but in this case, opposite, seller giving money to buyer to cover mortgage and outstanding claims on property (at least $100,000 was owed to the bank) – mortgage is more than value of property worth
- when you buy a property, take how much worth as of today’s date (ex: $5,000,000), look for how much mortgage on property is (ex: $2,000,000), property is now only worth $3,000,000, but in arrears of mortgage – mortgage interest (ex: 200,000) so now property only worth 2,800,000  usually if after all this, there’s a positive price on the transaction, that amount goes to the seller (I take how much he’s asking for subtract mortgage, interest, other costs, and then whatever is left (balance) is what I’m going to give seller, don’t trust seller to go to bank to pay off mortgage)
- this case there was a negative balance because seller deposited $237,000 with the notary of the buyer
- now buyer’s notary is left with $128,750 in his trust account  this trust account is in name of Dr. Dowell – purchase of that money is for expenses relating to the maintenance - “ to be used for management for 400 Sauvé, Montreal)
- sale closed in October 1993, Dr. Dowell opens a trust account on October 28th. 1993
- From November 1st, 1993 to January 1994  over this 2 month period – Ronald Joseph instructed notary transfer ~$70, 000 out of trust account to pay for real estate taxes, $14,000 for veterinary bills, some courses and other untraceable transactions made out to unknown people and checks some checks that are uncounted for
 ~ $70,000 of trust account disappears to transactions Joseph instructed (unaccounted for)
- Dr. Dowell concerned because there is a mortgage on the property and $94,000 owed in arrears on mortgage 
	 mortgage is 2 documents: a loan agreement where you owe the money personally …
- Dr. Dowell goes to notary and asks where’s the money, notary tells him it has been spent, a little bit when to management of property, vast majority to unrelated transactions
- notary says Dr. Dowell, you’re not the owner anyways, you’re just holding it for Ronald  Joseph --  building he can do whatever he want with building 
- yes, everyone knows just holding for Ronald, Dr. Dowell is only “prêt-nom”
- Dr. Dowell buys building so he is now personally liable for mortgage payments (all debt)
	 $93,000 for mortgage and building not worth that much, so he’s liable
	 they don’t want to go after building, but after owner
- Notary is agent of Dr. Dowell – notary has a contract with Dr. Dowell – trust account is contract between notary and Dowell, Dowell has engaged the notary as his agent to hold the money for a particular purpose
- whenever you hire a lawyer or a notary, you are hiring them as an agent
- fact that the notary issued checks on command of someone else besides Dowell is a breach of contract (breach of mandate) and notary’s own internal professional guidelines
- if all of the money had gone to mortgage, Dowell probably wouldn’t have raised all these objections
- notary is still technically wrong – few checks ~$5,000 went to roof repair or something
- any check that Joseph wanted to issue, should have went to Dowell to ask permission and sign an authorization that notary can issue check (notary should have insisted on this – now he is engaging in own personal liability because has now breach his duty as an agent to Dowell, which is to only follow instructions from principal, he cannot issue checks on someone else’s request, unless has Dowell’s permission (authorization) in writing)
- it would have been ok had Dowell said in writing notary can issue checks on request of Joseph
- Joseph has a hand written contract with Dowell: general mandate to manage the property – does not have power (authorization) to ask Dowell’s agent to write checks on his request
- Court say NO!
	- the principal is Dowell
	- agent is Joseph
	- Joseph has no right to tell notary what to do with money, only Dowell allowed
	- Joseph is nobody  he breached his legal contract with Dowell to maintain building
S. 2138  He is only entitled to do whatever principal tells him
	- he has no right to the trust account
	- Joseph had no power to write any checks
S. 1458  notary wasn’t allowed to take instructions from Joseph 

Breach of mandate – agent took orders from someone else, other than principal, therefore has exceeded (breached) the mandate and notary is liable to principal
 principal did not ratify excess, he could have had all the transactions been for property because now Dowell notices from bank that he personally owes them $93,000
- notary (agent) dug himself the hole; Joseph has been pulling the strings, but notary did not protect himself properly, should’ve gotten a written notice every time he issued check on Joseph’s request  Dowell could’ve authorized the notary to pay for all those non related transactions and notary wouldn’t have been liable since he has done nothing wrong – you told me to do so, your money

Real issue  no money left, property’s value is not enough, Joseph not there to come up with money, so Notary liable for loss and Dowell goes after notary
- 4 years to get to court


146400 CANADA INC. 
- 146400 Canada inc. owns a building 
- Network Transport Ltd. Is a company that transports
- someone rented space in a building owned by 146400 Canada Inc.  that someone was a company that was represented by Charles Bates
- Charles Bates was the president of quite a number of companies which all had the name Network Transport in their name, Ontario Provincial company, Quebec provincial company, federal company  all of them are intertwined together
- Charles Bates on behalf one or more of his companies, that all start with Network Transport and all in transport business, rented space in this 146400 building for a period of 3 to 5 years
- after 3 years, they want to get out of the lease, Charles Bates organization abandons premises and left
- One of his companies, Network Transport Quebec Ltd, files for bankruptcy
- bankruptcy agency sent notice to owner saying tenant has gone bankrupt therefore lease cancelled and you can file claim as ordinary creditor
- totally orchestrated, one of his companies goes bankrupt and it happens to be that one, the one in the leased term
- landlord is not happy; the landlord said, No, you, Charles Bates and your whole group of companies occupied premises, and you are still a perfectly solid going concern, therefore you cannot just walk away from lease and owing us 2 month’s rent  we want you to pay us $70,000 which was owed to us when you left and additional $167,000 that was remaining under lease for a total of $240,000
- don’t want to piss off judge by arguing no, its not $240,000, its 238,000  wasting judges time and he’ll have lots of paper work – when dealing with dollars and cents, don’t waste judges time, agree in advance and tell judge
- instead P. 72  states not arguing for amount, but argue who is tenant therefore who is liable?
- how to determine?  the one who pays the rent is tenant – Network Transport Ltd paid all but 1 rent check; positive indication that they are tenants
6 facts brought to attention
1) Charles Bates wrote a letter of Intent on letterhead of Network Transport (Ontario) Ltd. to set terms and conditions of contract lease (March 5, 1990)
2) Accompanying the letter is a cheque dated March 5th, 1990,  from Network Transport Ltd
3) an original letter with letter head of Network Transport Ontario Ltd. sent to landlord implies dealing with parent corporation (March 12, 1990)
4) next comes from Le Groupe Network Transport (June 15th, 1990)
5) Network Transport Ltd signs a fifth letter
6) on letterhead of Network
- look at facts to see who was indeed tenant? Who operated from premises?
- Bates said Network Transport Ltd never operated in Quebec, it’s an Ontario holding company
- But based on documentation (Quebec registry of corporations – P. 73) – Network Transport Ltd. has filed annual declaration saying yes it did operate in Quebec
- company that wound-up is the only company with a negative balance sheet
- who is tenant? Proven all companies using same address/premises to operate, Bates is driving force behind all companies, he controls everything

S. 317 – lifting corporate veil 
- not sure who is real tenant, documentation not clear, bunch of companies controlled by same person, most solvent of these companies pays rent check, least solvent goes bankrupt 
- case of lifting the corporate veil of an apparent fraud  Bates wants to get out of lease so he tries to argue that this company that went bankrupt (the one that wasn’t doing well so can sacrifice it) was tenant and the rest that were making lots of money had nothing to do with it
- court says No, I don’t know who tenant is, but as far as I’m concerned, they are all tenants (whole group of companies that made $11M last year)  all liable, so company that wrote rent liable so Network Transport Ltd. (parent company) is liable 
- can’t hide behind corporation is to perpetrate fraud

S. 316 does not apply  that’s when ripping off own company (not used too much)
S. 317  when a company ripping off other people (Know this one!)

