COMM 315 – Business Law and Ethics

Lecture Notes – Final Exam Material 

Section 2: Contract Laws

_____________________________________________________________________________

A contract is an agreement of wills by which one or several persons obligate themselves to on or several other persons to perform a prestation.

Contracts may be divided into specific types of contracts as follows:

· Contracts of adhesion (not negotiable) e.g most airline tickets

Mutual agreement (the parties negotiate and come to an agreement)

· Bilateral (or Synallagmatic) contract (when obligations arise on both sides of the equation; for example, when selling my car, I have the obligation to deliver the car and the buyer has the obligation to pay me)

Unilateral contract (when obligations only arise on one side; for example, making your will or making a donation)

· Onerous contract (by paying)

Gratuitous contract (for free)

· Commutative contract (knowing in advance what your obligation will be on a specified date; for example, paying $100 per bushels ordered in September)

Aleatory contract (when the extent of the obligations are not known in advance; for example, ordering 100 bushels in September at an uncertain price – the price will be determined once the season over, depending on how much was produced)

· Instantaneous contract (once our obligations executed, the contract is done and over with)

Successive contract (obligations are performed at several different times; for example, a car lease)

· Consumer contract (a merchant selling a product or service to a consumer – you need both a merchant and a consumer for it to be a consumer contract)

Part 1: Civil Code of Quebec articles 1375-1414

Article 1375 CCQ – Good Faith

· Applies to contracts, civil rights, litigations

· At the time the obligation is created, performed or extinguished (provide all information at all times)

· Without abuse, intent to injure; in excessive/unreasonable manner, transparency

Article 1378 CCQ – A Contract

· Meeting of the minds between two or more individuals

· Occurs when a party issues an offer and the offer is accepted

· Contract definition:

· A contract is a private law between the contracting parties

· An agreement of wills

· One of several persons obligate themselves to one or several other persons

· An undertaking to perform a prestation; the performance of an obligation
Types of prestation
· To give something i.e. payment

· To do something i.e. to sell

· Not to do something i.e. not to build, non competition

Article 1379 CCQ
· Contract of adhesion versus mutual agreement

· Adhesion: no negotiation of the content of contract

· Mutual agreement: mutually negotiated clauses

· Ambiguity situation: person who wrote it is penalized

Article 1380 CCQ
· Synallagmatic versus unilateral 

· Synallagmatic: both parties agree to perform an obligation (payment and delivery)

· Unilateral: only one party has an obligation 

Article 1381 CCQ
· Onerous versus gratuitous

· Onerous each party receives something

· Gratuitous: only one party receives something
Article 1382 CCQ
· Commutative versus aleatory

· Commutative: the details of the contract are immediately known by both parties

· Aleatory: the extent of the obligation is not yet known
Article 1383 CCQ
· Instantaneous performance versus successive

· Instantaneous: one time performance extinguishes obligation

· Successive: contract requires repeated performance
Article 1384 CCQ
· Consumer contracts: defined by CPA

· Contract between a merchant

· Contract between a consumer

Consumer contracts – conditions

· Merchant: person selling in normal course of business

· Consumer: natural person not a corporation, purchases for personal needs, excludes business purchases

Article 1385 CCQ – conditions of formation of contracts

1) Freely exchanged consent to contract

2) Between persons having the legal capacity to contract

3) The contract must have a valid cause

4) The contract must have a legal object

5) No special form required to be valid
Between persons having the legal capacity to contract

· Minors and persons under protective supervision cannot enter into contracts

· Married persons may need consent of spouse

No special form required being valid

· Most contracts don’t even require written form

· Certain contracts must have a special form to be valid

A declaration of co-ownership (most strict)

· Marriage contract

· Hypothecs (mortgages)

Article 1387 CCQ –
· A contract if formed when and where acceptance is received by the offer or, regardless of the method of communication used, and even though the parties have agreed to reserve agreement as to secondary terms.

· The law says if there’s a form, if it’s not written in the contract then there is no form.
Article 1388 CCQ – offer and acceptance
· An offer must contain all the essential elements

· Contract complete if accepted

· Anything less is an advertisement

***Components of a contract that make it valid (Guaranteed in Exam)***

· 1. Consent – freely given (not forced) and enlightened – must be present for a valid consent.

· i) Error (there are two types of errors – excusable versus inexcusable. Inexcusable such as not reading a contract properly; e.g. of an excusable error = marrying a man that you thought to be a woman). It must be an excusable one.

· ii) Fraud (e.g. misrepresentation of a product; a beautiful house that is said to be beach-front is in fact in front of a polluted canal)

· iii) Fear (must conduct an objective and subjective test)

· iv) Lesion – A cause to vitiate your consent (when one party has more power over the other and imposes the contract) If you are over 18 years old, you cannot use lesion as means of getting out of a contract. You can if you’re over 18 and the contract is one of adhesion or consumer.

· 2. Capacity

· 
i) Age (Everyone is allowed to contract for things of minor value for necessities of life. Minors of 14 years old or more are entitled to contract for employment. You  acquire your full right to contract at 18 years old.) 

· 
ii) Person under regime of protective supervision (e.g. if grandmother has Alzheimer, she has a restriction stating that when wishing to spend a sum of $5,000 or more, she needs a supervisor. Protective supervision requires a court order to open up. At this point, she loses her right to contract)

· 3. Cause (When the reason for contract is against public order – such as prostitution, drug selling, gambling, or death crimes – the contract is deemed as invalid in court. You cannot go to court and ask for annulment of contract because the contract is deemed as void.)

· 4. Object (the traditional nature of a contract – when selling a car, the object is a car; when  leasing a car, the object is the lease)

· 5. Form (Some other extra requirement for a contract to be effective). Every type of contract has a different form. For example, when mortgages are done, a notary must be present. A holograph will is the simplest form of will and must be hand-written. If it is typed then signed, 2 witnesses must also be present and sign under you. The latest one eliminates all other. A consumer contract must be in writing.  The law says if there’s a form, if it’s not written in the contract then there is no form.
Article 1389CCQ –
· Offer derives from the person who initiates the contract, determines its constant or present the last essential element, anything before is negotiation
Contracts must have a valid cause

· Article 1410 CCQ – the reason for the contract
· The cause need not be specified
· Article 1411 CCQ – cannot be prohibited by law of contrary to public order
· If you hire someone to do repairs in your home and agree to pay him under the table then you cannot sue him for doing a bad job.

· Examples: purchase a printer and use it for counter fitting or is it for photographs, tax evasion, fraudulent hypothec, sale for gro-op

· Article 1412 CCQ – the juridical operation envisaged by the parties (i.e. the type of transaction)
· Article 1413 CCQ – cannot be prohibited by law or contrary to public order (i.e. selling your kidney or selling narcotics)

Freely exchanged consent to contract

· Contracts formed by a meeting of the minds

· One party issues an offer and the offer is accepted

· The form of Contracts

· o    No special form required to be valid

· o    Most contract don't even require written form

· Proof of contract >$1,500

· o    Certain contracts must have a special form to be valid

· o    A declaration of co-ownership

· o    A marriage contracts

· o    Hepothecs

· o    Consumer contracts   

· No longer required lost of money, shoppin center wants to maintain the lease.

· Creditor ( owns the shoppin center, you violate the contract, therefore u must do wat its written on the lease or i cancel the lease) cannot replace with money. Agreed to do it therefore do it
Article 1392 CCQ – Offer lapses

· If not accepted before the expiry of the term

· Where no term is specified within a reasonable time

· If it is rejected

· Death, bankruptcy or protective supervision before acceptance
Article 1393 CCQ – Acceptance 

· Acceptance must correspond substantially to the offer
· If you are offered a car at a certain price you cant say you accept the offer but at a different price, that’s a counter off not an acceptance
· Must be before the term expires

· Otherwise it is a new offer

Article 1396 CCQ – Promise 

· An offer + acceptance constitutes a promise

· A promise is not a contract

· Parties are bound to complete contract 

Article 1386 CCQ – Exchange of Consent

· Express (i.e. written acceptance)

· Tacit; you didn’t do anything specifically to show acceptance but you do something that shows acceptance; a general acceptance 

· Shrink-wrap; buying a software product that is sealed, you are given a license to use the software and you are agreeing to the terms.

· Click wrap; downloading a program and accepting the terms in order to use the program (most common form)

· Browse wrap; websites that give you a warning before certain pages open
Article 1394 CCQ – Acceptance 

· Silence does not imply acceptance

· Except usage or prior business relationship

Article 1400 CCQ – Invalid Consent – Error

· Error vitiates (consent is in invalid) consent where it is related to; error doesn’t mean that you changed your mind, you have to prove that your acceptance to a contract was obtained though an error (for example if you were told that you were buying a 2010 civic and you got a 2009 instead under the impression that it was a 2010 that is considered to be an error)

· The nature of the contract

· The object of the prostration

· Anything that was essential in determining that consent 

· Nature of the contract (i.e. sale versus lease)

· The object: new car/damaged car

· Different car than agreed upon

· Not what you agreed to

· Nullity of marriage

· Criminal past / imprisonment

· Homosexuality

· Anything crucial in determining consent

Error in price

· Error in value is not “error”

· Dell case: mistakenly priced a laptop online for 89$, guy ordered 20 at 89$ and dell realized their mistake and apologized and offered him it at 100$ off the real price. Supreme court did not answer this question; they now include a right to withdraw clause.

· If you over pay as a consumer that’s your fault, if you over charge as a retailer then that’s your mistake and have to fix it.

*** You should do your homework before making a sale or purchasing something

Parties in a transaction must act in good faith.

Article 1401 CCQ – Error from Fraud

· Fraud = misrepresentation; misrepresenting sales

· Where it is not for that error/misrepresentation; would not have contracted; would have contracted on different terms.

· Fraud may result from silence or concealment of relevant information

· An inexcusable error does not constitute a defect of consent

· Obvious exaggerations are not fraud

Inexcusable error

· Anything avoidable through a minimum of precautions

· Own negotiations / personal faults; signing a contract without reading
Error on the part of one party induced by fraud committed by the other party or with his knowledge vitiates consent whenever, but for that error, the party would not have contracted, or would have contracted on different terms. Fraud may result from silence or concealment. 

· E.g. If you are aware of a crack in the foundation of a house you are selling, remaining silent about it is a form of fraud. You have the obligation to inform buyers of the problem.

Article 1402 CCQ – Fear of Serious Injury

· To the person or property of one of the parties

· Induced by violence or threats of violence

· Apprehended injury; to another person or his property

· Threat must be unlawful 

Article 1403 CCQ – Fear 

· Induced by the abusive exercise of a right

· False criminal complaint

· Threat of nuisance lawsuit; seeing someone just to make a complaint

· Strategic lawsuits against public participation (SLAPP)

· An abusive form of exercising your rights to take someone to court

Article 1406 CCQ – Lesion 

· Exploitation of one party which creates a serious disproportion in the contract

· Or an obligation that is excessive in view of the patrimonial situation of the person
Article 1405 CCQ – Lesion 

· Lesion only applies to: minors, persons under protective supervision.

· The consumer protections act
Article 1407 CCQ – Annulment of Contract

· In cases of error, fraud or fear

· May also claim damages

· Claim a reduction of ones corresponding obligation

· Choice of victim4

· Annulment within 3 years (2925 CCQ)

***Article 1407 (Guaranteed in Exam)*** (remedy/recourse for remediation of consent)

A person whose consent is vitiated has the right to apply for annulment of the contract; in the case of error occasioned by fraud, of fear or of lesion, he may, in addition to annulment, also claim damages or, where he prefers that the contract be maintained, apply for a reduction of his obligation equivalent to the damages he would be justified in claiming. 

· Example: a man claims to be selling a beautiful beach-front cottage in Florida. Because you live in Canada, you trust his claim and purchase the cottage for $325,000. Once the contract concluded, you purchase plane tickets to go visit your new house. Upon arrival, you realize that the house is overlooking a swamp full of alligators (fraud – misrepresentation of product).

· In this case, you do not want to annul the contract, as you are passionate about alligators. You want to keep the house, but want a reduction in your obligations ($$$). 

· Due to the fact that the contract was based on fraud, you can ask for the contract to be maintained, while obtaining a reduction in the obligation (i.e. price of house). The house was not beach-front, and thus has a lower value. 

· Consent based on error allows for cancellation but not damages, as it was your fault. 

Article 1408
In the case of a demand for the annulment of a contract on theground of lesion, the court may maintain the contract where the defendant offers a reduction of his claim or an equitable pecuniary supplement.
· The e.g. in 1407.

· If the judge says that its not worth it, (null), patrimonies are reversed back to their original conditions, you’ll get your money back, and he’ll get the swampy house back and you can get compensation for damages. (1422)

There are two types of nullity:

· Relative nullity (cancelling a contract or changing it)

· Absolute nullity (no possibility of changing the contract because the contract was never formed or valid in the first place – e.g. invalid cause, such as prostitution contract)

Part 2: Civil Code of Quebec articles 1415-1623;
Presumption of validity

· Article 1439 CCQ – Cancellation 

· On grounds recognized by law

· By agreement 

Effect of contract

· Binding of parties

· Article 1441 CCQ – Binding on Heirs

· Heirs are a continuation of deceased

· Except “intuitu personae”: inherent in the person

· Highly personal obligations

· Employment contracts

· Not binding on third parties

· Publication: opposable to third parties 

· Land registry

· RDPRM

Interpretation of contracts

· No interpretation when contract is clear

· Intention of parties is sought is unclear

· Article 1432 CCQ – In Case of Doubt

· Interpret in favor of person who contracts the obligation

· Against the person who stipulated it

· In favor of the adhering party of the consumer

Article 1436 CCQ – Illegible or Incomprehensible Clause

· Null in a consumer contract or a contract of adhesion if prejudicial 

· Would a reasonable person find it incomprehensible?

Article 1437 CCQ – An Abusive Clause

· A clause which is excessive/detrimental to consumer or the adhering party

· Null in a consumer contract of adhesion or the obligation arising from it may be reduced

· Examples: unreasonable interest and penalties, air miles cancellation of points after 1 year of inactive account

Article 1590 CCQ – Creditors Rights

· An obligation confers on the creditor the right to demand that the obligation be performed in full, properly, and without delay.

1) Force specific performance of the obligation

2) Obtain in case of a contractual obligation, the resolution of resiliation of the contract or the reduction of his own correlative obligation

3) Take any other measure provided by law to enforce his right to the performance of the obligation

· I.e. an injunction: no damages required, but clear breech of contract

· Or claim damages (1458 CCQ)

Specific performance

· Article 1601 CCQ – a creditor may in cases which admit of it, demand that the debtor be forced to make specific performance of the obligation

· Article 1602 CCQ – in case of default, the creditor may perform the obligation or cause it to be performance at the expense of the debtor

· A creditor wishing to avail himself of this right shall so notify the debtor in the judicial or extrajudicial demand by which he puts him in default, except in cases where the debtor is in default by operation or law or by the terms of the contract itself
Exception for nonperformance

· Article 1591 CCQ – in a synallagmatic contract, if one of the parties fails to perform his obligation, the other party may refuse to perform his correlative obligation

· Unless he is bound to perform first

Penalty clauses

· Anticipated assessment of damages

· Article 1622 CCQ – a penal clause stipulates that the debtor will suffer penalty if he fails to perform his obligation

· A creditor may enforce a penal clause instead of the specific performance of the obligation

· But in no case may he exact both unless the penalty has been stipulated for mere delay in the performance of the obligation

· This is a statement of how much a person will be able to claim if there were a reason that something has happened, this way no one can take advantage when making a claim, the amount of damages is predetermined.

· Can have only either or, penalty or force performance of contract; the exception is going beyond a deadline (i.e. you hire a contractor to build your house and it has to be ready by a certain date, put a penalty clause in the contract saying that if the house is not ready he has to pay for every day that is late, he still has to finish the contract and perform his obligations until the house is finished being built)
