COMM 315 Business Law and Ethics

Lecture Notes – Final Exam Material 

Section 1: The Ethical and Legal Issues arising out of the employer-employee Relationship
1. Labour Standards Act, re: unjust dismissal, articles 124 - 128;

2. Labour Standards Act, re: Psychological Harassment, articles 123.6 - 123.16;

Employer/Employee Relationship

· Employment at will; you hold your job at the will of the employer Concept that states that employers may dismiss their employees at will…

· For good cause: did something wrong (one week for first year, two weeks for second year)
· For no cause; possible in situations when you are still under probation (3 months with no prior notice, up to 2 years with a minimum of two weeks, after 1 year only 1 week notice, etc.) (Section 82) 

· Even for cause morally wrong: discrimination
· Without thereby being guilty of any legal wrong

Termination and job ownership

· Job ownership is a doctrine, which states that a job is like property rather than a contract.

· It cannot be taken away without due process in exceptional circumstances

· Example – judges, university teachers
· Maternity leave is only legally protected for one year, if you decide to take more than they can terminate your employment and you have to reapply if you would like to come back
· Employer/employee relationship 
Contract of employment
· Quebec has civil code of Quebec
· All of Canada has common law
· These articles of law are in your work contract
· It has nothing to do with unions & CBA (collective bargaining agreements) etc
· It is just for individual contracts
· They don’t have to be written (these contracts of employment), but better if do
· Obligations in contract whether wrote them in or not
Part 1: Civil Code of Quebec articles 2085-2109, 1457, 1458, 1463, 1611, 1621;

Article 2085 CCQ - Contract of employment

· A contract written or not

· Of limited duration; contract runs out at a certain point

· Subordination; employer is able to determine how and what the employee will do; hierarchy of employment

· If you do not have a written contract, you are protected by article 2085

Employee obligation

· Do work

· Accept employer’s instruction, direction, and control

· Employers obligation – pay the agreed remuneration; not all employees are paid a salary, some are paid by commission, or other forms of payment that has been agreed upon.

· Subordination/insubordination  

· Insubordination means the employee broke the contract and termination is allowed
· A contract - written or not

- A contract – written or not

- Of limited duration (subordination)

- Do work

- Accept employer’s instructions, direction and control

- Employers obligation: pay the agreed renumeration

- Subordination/ Insubordination

it’s about 2 people, not a multi person contract

· Between an employee (who does the work) and employer (pays the employee)
· Contract of employment( a legal relationship between employer & employee. Initially based on trust
· At the base of it, the employer trusts the employee. You get fired by breaking up the trust.
· Doesn’t have to do with collective bargaining or union contract
· Employer has control, supervision & direction over the work that will be done and pays the employee remuneration=$
· No deduction at source for independent contractors. A lot of employees want to switch from employees to independent contractors. If revenue quebec realizes that they are employees, you get a big fine + interest. Doesn’t matter who pays, just control, supervision & direction of the employer. An independent contractor is a specialist who wont have direction or control from employer
· If hire a lawyer, you don’t control him because you don’t know his work
· Have a contract but not an employment contract
· Need to distinguish them from each other because can make you poor very fast
· Ex: Mcgilligan is an entrepreneur
· He employes 10 secretaries & pays $700 each
· She will not see all $700
· DAS? The employer has to hold back money to pay government, suppose he holds back $200.
· So he says lets change nature of the contract, that the secretaries will be independent contractors’. So she bills him at end of month. She bills him $600. Now she gets $100 more and so does he because he does not have to hold anymore money back to pay the government.
· 50 weeks later Revenue Quebec knocks on the door
· They say these people you call independent contractors are not really independent contractors are they. The boss says yes they are.
· So revenue quebec asks the secretary if she can take lunch/vacation when she wants(SHE SAYS NO
· If she can have a replacement?( she says no
· If she owns the equipment( she says no.
· If she can come in late( she says no
· They ask the secretary how the work gets done( she says that Mcgilligan tells her what to do & he checks it over
(REVENUE QUEBEC HAS JUST PROVED SHES AN EMPLOYEE

· So now revenue quebec tells mcgilligan that he owes them $200 x 50 weeks= $10,000 x 10 secretaries= $100,000 + $200,000 penalty = $300,000 at 10% interest = $330,000
· They can also do it in reverse and tell employees to give them GST, QST & INCOME TAX
( This is why you need to know if you have a contract of employment or not

The criteria to determine if it’s a contract of employment are

-the tools of the job, who owns them

- Who controls work/hours

- Vacation
Article 2086 CCQ – Contract

· Indeterminate term: there is no specific end date for employment (regular type of contract for us); it will end, we just don’t know when. – Refer to 2091; must be given notification before the end of the employment period (most used type)

· Fixed term: agreed in advance (employer/employee) that the contract will end on a specific date; no notification is needed at the end of the contract (advantage of fixed term contracts).

** Main difference: when contract ends
Article 2087 CCQ – Employer obligations

· Allow performance of work; giving them the proper tools or manpower necessary to do their job adequately 

· Pay remuneration agreed; salary, commissions, etc.
· Protect health, safety, dignity; Quebec health and safety rule, employees are allowed to refuse to work if their safety or health is in danger – in relation to their job (within the limits or context of their job description), dignity is in relation to racism, harassment, etc. – Law dealing with psychological harassment page 26 article 123.6 – 123.16
·   Allow performance of work 

· Confidentiality and trade secrets

· Includes: product plans, financial data, plant construction, expansion plans, improvements, capital investment, dividend action, price lists, ect

· All employees are obliged to safeguard the company's C.I.& T.S.
· The company refuses to market an innovation can the employee do it on his own 

3 obligations of employer



1) Allow work to be done (provide it)



2) Pay the remuneration fixed (pay what he said he would)



3) Has to take any measures consistent with the nature of the work to protect the health (safety equipment), safety and dignity (employer has an obligation to protect employer from sexual harassment) of the employee




-ex: if work in hazardous area, employer has to give you harness if on bridges.

Dignity:  employer strickly liable because has to protect dignity of employee. So if sexually harassed, employer has breached his obligation

Article 2088 CCQ – Employee obligations (automatic obligation)

· Fiduciary duty

· Perform work prudently and diligently

· Act faithfully and honestly

· Not use confidential information obtained in job

· Bon pere de famille

· Respect these obligations for reasonable time after leaving the job; reasonable time depends on the time that’s the information is valid, some information has an infinite life span

· Permanent obligation regarding reputation and privacy of others at work

· Violations of these obligations can result in disciplinary measures ranging from reprimands to firing

 Insider Trading (directly related to confidential information)

· Buying or selling securities while in possession of non-public information (ie information about a merger of acquisition)

· The stock in the company will generally rise after the acquisition announced

· The securities and exchange commission (SEC) is the body that regulated the securities industry 

· Employees that have this information first are not allowed to use it for their personal benefit

Confidentiality and trade secrets

· Includes: product plans, financial data, plant construction, expansion plans, improvements, capital investments, dividend action, prices lists, etc.

· All employees are obliged to safeguard the company’s CI (Confidential information) and TS (Trade secret)

· The company refused to market an innovation can the employee do it on his own? – depends if the information is private or public information

Propriety rights versus general knowledge (don’t need all 6 criteria)

· CI is common knowledge to the public

· CI is common knowledge to the industry concerned

· Was the CI protected by the company?

· What is the value of the CI?

· Effort, time and money spent to develop CI

· Difficult to reproduce the CI

Whistle blowing

· Disclosure of confidential information; 

· A set of rules were created to protect whistle blowers

These obligations continue for a reasonable time after cessation of the contract, and permanently where the information concerns the reputation and private life of another person. You have an obligation to be loyal & not divulge information after the contract.

Confidential information: Information the employer has paid for

· Info that he treats as confidential

· Info that is not commonly known in industry

· When info given to you to do your job, it’s not yours it’s your employers. You can’t leave with it when you leave.

· Ex: Will work for kernel PFK (KFC)

· Boss tells Jean secret recipe for special herbs & spices (whispers it to him)

· Jean can’t open up Jean chicken, because Kernal worked hard to get that, hes got proprietary rights to it. He owns it.

· It is confidential info given to you so you do your job. Nothing else. You cant take it outside

· If get trained on how to treat chicken right (temperature etc) these belong to you. You can bring it to wherever you go. General training is yours. But specific software then no.

· Even if no longer in business you cant use it

Article 2089 CCQ – A non-competition clause (NCC). It is some sort of agreement, not forced.

· DEF : the employee may neither compete with his employer nor participate in any capacity whatsoever in an enterprise which would then compete with him even after termination of the contract.

· Not allowed to work for a competitor for x years after your employment

· Will stop you from working after contract is done with employer

· Your right to work is almost absolute but it cant be restricted

· NCC are acceptable in Quebec law

· Stipulation must be in writing

· Express terms; give specific details as to what it covers

· May be signed before, during, or after expiration of employment contract

· Once you leave (forced to leave or left willingly) your job you agree to not go and work for a competitor 

· Nature of the Agreement:

· Undertaking not to compete with the employer or to participate in anyway in any business which does
Nature of the agreement

· Employer undertaking not to compete with the employer or participate in any way in any business (define the type of business) which does ie: As an employee; As an investor; As a partner

· Directly (you) or indirectly (your husband/wife)

· Very detailed 

Limits to the obligation

i. Time

ii. Place

iii. Type of employment 

· Cannot be more than what is necessary to protect the legitimate 

· Business interest of the employer; protection must be a limited as possible in order to protect the legitimate of the employee

· Employees right to earn a living – skills and abilities

· Usually for a period of one year due to the fact that this prohibits them from earning a living by doing what they know best to do

Factors:

· What are the employees responsibilities

· What is the territorial activity of the employer

· What is competitive level of that industry

· Is this a key employee

· Ability to harm your business due to intimate knowledge

· The greater the responsibility of the employee the greater the chance that they are not going to abide by the non competition clause 

The burden of proof

· Employer must prove that the clause is reasonable (not the employees obligation to prove that it is not justified); in time, space, and type of employment

· That he has legitimate business interest

· Failing which, contrary to public order – invalid, not reduced

· If not reasonable, the court cannot rearrange to make it reasonable it is simply dismissed
To see whether NCC is valid, there are 4 questions in succession that must be answered

The burden of proof that the stipulation is valid is on the employer

Question 1: Is that NCC in writing?
· It has to be in writing, signed & not verbal

· If it is not in writing, then stop here & don’t have a NCC

· If yes, then go to next question

Question 2: Does the stipulation have the 3 limitations, time, place and type of employment?

· All 3 have to be there, if missing one then no NCC

· If yes then go on to the next questions

Question 3: Does the employer have a legitimate interest to protect or legitimate reason for stopping you from workking, if so name it?

· Ex:? Flipping burgers at Mcdonals. Show Ron how to do it.

· Im an expert burger flipper

· So clown says I need you to flip burgers for me & pay you extra. Originally signed at $8.

· So you say yes & he says ok as long as you don’t work in a 10 meter radius in the next 3 months flipping burgers when you leave.

· So  Wendys comes & she wants to hire you as a burger flipper. So she says ill pay you at $8.25( So ask clown to match, he says no. So I go to work for Wendys & he sues

· (Will clown win? 

· So go threw the questions

· Q1: Was it in writing? Yes
· Q2: Did it have time, place and type of employment? Yes
· Q3: Was there a legitimate interest of the employer to protect & what is it?: NO, It’s my skill no the clowns. He did not teach me. Can’t stop me from using my own talent.

Another example

· Hanz owns hair salon in Montreal. He hired Franz because he’s so creative & tells him he has to make at least 2 hair design engineering things.

· Franz has to think & write it. Designs are good for only 6 months.

· Hanz has Franz sign contract & it says cant work as a hair design engineer in next 12 months in Montreal if leave.

· So Franz comes up with 2 new techniques & asks Hanz for a raise. Hanz says no and Franz says fine I’m leaving

· Hanz says cant leave because has a NCC.

· Franz says he will go to work next door with Walter

· Hanz sues Franz, will he win?

· So go threw the questions

· Q1: Is the clause in writin?: Yes
· Q2: Did it have time, place and type of employment? Yes
· Q3: Does Hanz have a legitimate interest to protect & what is it? Franz has a gift, but he is getting paid specifically for that, whatever he produces is mine (the employers) which is what Hanz is trying to protect. He is trying to protect the design he paid for.
· In the previous case, the clown didn’t pay him for his method of flipping burgers

· Now, hes paid for those designs, so he has a right to protect those designs

· You pay a sheff for his receipe, you don’t want him going across the street to compete.

· A LEGITIMATE INTEREST LOOKS LIKE AN EMPLOYEE WHOS PAID FOR A DESIGN ( A RECIPE, SOFTWARE) OR WHO HAS CONFIDENTIAL INFORMATION.
Question 4: Given the legitimate interest you just named, are all the limitations reasonable? Compare the legitimate interest to the 3 criteria in Q2.
· TYPE( is it reasonable to put in NCC that a hair design engineer cannot work as a hair design engineer? YES

· PLACE( Is it reasonable, given the legitimate interest to stop him from working in Montreal? Yes because my clientele is in Montreal (but if it was also Quebec then it would be no)

· TIME( Is it reasonable that he cant work in the next 12 months? No, because the designs are obsolete after 6 months anyway, why would you stop him for a year.

· So because on is no, then the whole clause is not valid

· The employer has to prove that the clause is valid

· He has to be very conservative

Question 5: Will be covered later. The first 4 tell you if the NCC is valid, the 5th one tells you if you can enforce it.
Article 2090 CCQ – Tacit renewal of fixed term contract

· Can renew fixed term contract without giving a new contract; renewed as an indeterminate term contract.

· Automatically when he continues to carry on work for

· 5 days after expiration

· Without objection of employer

· Once renewed notification is needed

· Automatically when he continues to carry on work for:

· A contract of employment is automatically renewed for an indeterminate term where the employee continues to carry on his work for five days after the expiry of the term, without objection from the employer.

· If employee works for 5 more days after his contract is over, and there is no objection from the employer, then the employees contract is renewed.

· Could have a 1 year fixed term contract, but if it ends and employee continues to work for 5 days without being told anything from the employer, then automatically there is a new contract for an indeterminate term at 5 days. (look at page 4 diagram)

Article 2091 CCQ –
· Any time by either party with notice

· Notice must be in reasonable time taking into consideration

· Nature of the employment

· Duration of the employment; the longer you have been with the employer the longer of a time they have to give you ** most important factor – unless there are special circumstances

· Level of responsibilities; higher responsibilities gives you a longer time they have to give

· Special circumstances in which it is carried out; special circumstances can lead to you being treated as if you were there for a long time
Special circumstances

· Long training

· Leaving a previous job

· Moving to an isolated area

· Special duties or contracts

· Duration of the employment 

· Either party to a contract with an indeterminate term may terminate it by giving notice of termination to the other party. The notice of termination shall be given in reasonable time, taking into account, in particular, the nature of the employment, the special circumstances in which it is carried on & the duration of the period of work. Either person can terminate indeterminate term with reasonable notice.


Employer must give prior notice before firing along with just cause & notice.

· Reasonable amount of time depends on how long you’ve been working there, what you were doing & how old you are

· Need to give reasonable notice.

· EX: if someone is a VP of marketing for 21 years and he is 58 years old and makes 250k a year. If his contract ends, before 5 days pass the employer needs to object before that 5th day or before. Once that 5th day hits, an indeterminate term contract automatically kicks in and now reasonable notice must be given to get rid of him because it is an indeterminate term contract. (look at page 4 illustration)

· What was he doing? VP, high up, higher up you are, the more notice given

· How long? The longer you’ve been at a job, the more notice you get

· How old? Older you are, the more notice you get

· Rule of thumb is 1 month for every year of service, so give around 24 months for the extra.

· If the 5th day after the contract is over hits, would have to tell him in 24 months contract is over OR pay him his 500k at 5.

· Should have a computer that tracks end of contract. 1 month before contract is over you tell him, the last paycheck you tell him last one preferably written on the paycheck, tell him its last one so don’t come in after. So last day need to make sure Bob not at station

· Reasonable notice is required for an indeterminate contract, not for a fixed term 

· You can fire at any time with indeterminate contract as long as given reasonable notice.

· Reasonable notice is public order, YOU CANT CONTRACT AGAINST IT (I.E SAY IN CONTRACT YOU DON’T NEED TO GIVE REASONABLE NOTICE—YOU CANT DO THIS). YOU CANT SIGN IT OVER, IF NOT IT IS INVALID.
In a fixed term contract- employee must work until the end of the contract, and employers are obliged to pay you to the end of the contract.

Article 2092 CCQ – Renunciation – public order

· Constructive dismissal – the employee quit the job because of something the employer did (ie forced the employee to sign the document of termination because he was coerced)

· Employee cant renounce to compensation if 

· He suffers and injury (damages)

· There is insufficient notice

· Or if employment contract is resiliated in an abusive fashion - unjustified 

· ·         Constructive dismissal

CANNOT WAIVE RIGHT TO REASONABLE NOTICE

If what you have compensated (gold watch & 2 weeks pay when you really should have 6 months pay) is not fair, the waiver of firing employee is void. Even if you have a good reason to fire him. Employee cannot give up his right to fair compensation.

 EX: want to fire Bob. Hes been there for a wile and they want to fire him

· So they bring him in biggest conference table, president even gets him a coffee then fires him. Gives Bob gold watch, 2 weeks severance pay & sign some paper

· Bob get’s home and wife says cant just fire you after so many years

· Next day Bob goes back to see CEO etc but all busy but can see lawyer

· Lawyer says well Bob you signed this( I acknowledge 2 weeks pay & sufficient notice is reasonable notice

· ( THIS WAS OK IN THE OLD DAYS, BUT TODAY CAN’T DO THIS ANYMORE BECAUSE IT IS CLEARY NOT SUFFICIENT NOTICE. NOW BOB CAN SUE FOR THE DIFFERENCE. 

Article 2093 CCQ – Termination of employment

· In all cases upon death of the employee; therefore no subsequent obligations

· In certain circumstances upon death of employer; employment is dependent on the personality of the employer – employer is usually a corporation, if the business survives the death of the employer employee still is employed, if business doesn’t survive the death of the employer than the employee is no longer employed.

· In all cases upon death of employee

· Therefore - no subsequent obligations
· In Certain circumstances upon death of employer

· I.E. Employment is dependant on the personality if employer

· Ex lawyer's secretary - without lawyer there are no clients

 If the employee dies, the contract is over.

· However, if the employer dies, the contract is not necessarily over

· If employee only drives you & you die, then no more job. When there is a personal link between the 2.

Article 2094 CCQ – Unilateral resiliation (opposite of 2093)

· Employment contract can be terminated without any notice

· Can be done by either party without notice for just cause; no notice and no payment (ie theft)

· For a serious reason

· There must be no room for interpretation

Dismissal with cause – termination with no notice – justified dismissal 

· Insubordination

· Theft

· Prolonged absence; unexplained absence

· Incompetence

· Violation of policy (conflict of interest, work compatibility, drinking on the job)

· Disloyalty

· Violating confidentiality

· Escalation of sanctions is the rule; if you’re late once who says that you wont be late more than once? 

· Employers can only bring up the reason for termination that is stated in the signed document, everything else that is brought up in court is admissible 

Termination by employee

· Without giving notice to employer

· Due to non payment

· If their safety is put at risk; safety, dignity and honor
· Due to unlawful activity by employer (ie fraudulent telemarketers) 

The opposite of reasonable notice. If no serious reason, you have to give notice.

Def: Either party, if have a serious reason, can cancel contract without notice

· If don’t have a serious reason, need to give reasonable notice

· SERIOUS REASON COMES FROM A BREACH OF 2087 OR 2088
· EX: employee stole from me. Yes serious reason because 2088 says employee will be honest and faithfull. Coming in late is against 2088.

· No compensation and no notice is required if there is a serious reason

· EX: sexually harassed at work. Yes because employer suppose to protect dignity

· Employee can also resiliate??? the contract without notice if?????:

· 1) If contract is ended for no serious reason

· 2) If employer breaches 2087

· ???Its more to see if employer has done something or employee????

Back to NCC…will only have NCC with indeterminate term contracts not with a fixed

2095) The 5th question to see if we can enforce the NCC

Question 5: Determines whether can enforce NCC even if it is valid

· The employer may not use the NCC if he has cancelled the contract without a serious reason.

· If you have to fire an employee for an economic setback, the non-competition clause is void because the employee did not breach any obligation.

· If the employee leaves because employer is not doing his job, the clause is void.

· From the employer perspective

· So how was the employee fired?

· If without serious reason, cant use NCC

· If serious reason, then could use the NCC

· Definition of serious meaning is in 2094, which would be a breach of 2088 by the employee for a serious reason

· From the employee perspective

· If employer has given employee serious reason to cancel the contract, then cant use NCC

· What a serious reason for the employee is to cancel the contract? A breach of 2087 from the employer –safety & dignity etc

Article 2096 CCQ – Certificate of Employment

· Employer obligation on termination

· Provide certificate of employment if requested

· Content

· Nature of the employment

· Duration of the employment

· Identities of the parties (employer and employee)

· May not include negative remarks

· Cannot include any comments on how well the employee worked (not letter of recommendation)

· Employers will be sued if they make any negative comments about a former employee and if it causes the employee to not get the job they are applying for

· They will usually say “no comment if asked any specific questions

· If they are fired for theft, unless it went to court, employer cannot use that against the employee when they are a reference

· Employer obligations on termination

· When terminate contact, you allowed a certificate of employment from the employer with information such as length of time, identities of the parties & the position. Does not say any comments about how good/bad employee was, just shows you have work experience.

Article 2097 CCQ – Sale of business – effect on employees

· Alienation (sale and other forms of transfer of ownership): sale; restructuring; merger, etc

· Because the business has been transferred to another owner this does not terminate the employment

· Job are protected

· New owner/employer must respect employment contract

· Can only terminate by giving proper notice in accordance with article 2091 – reasonable

· Is allowed to terminate employment due to downsizing as a result of the merger

Contract for services

· Difference between employment contract (a contract of services) and a contract for services

· Contract for services; independent contractor

· Contract for services is the hiring of an independent contractor for an agreed upon price

· Criteria to identify

i. No subordination; employees have to start at a certain time, contractors can start whenever they desire, as long as the job gets done

ii. Risk of profit/loss; employees will continue to be paid for however long it takes in order to complete the job, a contractor quotes a price for the job, if they take longer to complete the job they don’t get paid more they simply lose profits

iii. Supplies own tools/employees for contract; employees don’t own their own supplies whereas a contractor has their own

iv. Exclusivity; employees usually only have one employer whereas contractors can have many contracts

· Employers wont hire employees, they will hire subcontract to do the job instead of hiring employees to do the job (ie renovations) 

· You can terminate a contract for services at any time, if you don’t like the job that was done, all you have to do is pay for the work that was done up until that time; details depend on the contract that was signed for the services

· Employers use this to disguise an employee as a contractor; can avoid taking away from the employee budget, and the contractor is required to take care of their own affairs (ie taxes); can be abused.

If enterprise carries on, all of the contracts follow. Even if there are changes in legal structure.

 (look at page 6 diagram) If have company abc that has a few employees they want to fire but cant right away for several legal reasons, so create abc’ and sell all the assets of abc for 1$ and make abc die so now abc’ hires only the good employees( cant do this anymore

· You have your contract with the enterprise, not just the employer, when have a continuity of business, contracts follow

· If abc goes bankrupt but assets moved before, then company who bought assets will get the contracts. What if bought after??

Article 2098 CCQ – 

- Contract of enterprise: independent contractor-expert you hire to do something for you, not under your control/supervision

Article 2099 CCQ – 

Don’t tell them how to do it, tell them what to do
· independent contractor does how he/she feels best

Article 2100 CCQ – 
Must do so in best interest of client

· rules of article i.e: GAAP

· FIDUCIARY DUTY: act in best interest of client

· same duties as employee; whatever you create cannot take with you

· if do in at 9 & leave at 5( not an independent contractor

· 2ndparagraph: superior force(act of god; unforeseeable event

· do not guarantee results, because they cannot be relieved of this liability

· if tell someone to build a deck, house( must provide material necessary

Article 2103 CCQ – 
· material is included, unless otherwise stated

· good quality debatable: hiring a professional does not mean you’re going to get a professional job

Article 2104 CCQ – 
-you provide material, contractor must account for all of it

-he cant use some and take rest home

-must either use all or give all back to you

-contractor is expert, if material is not good, he must tell you

-must use with care

-Apparent:can see

-Latent: expert knows. For these last 2, prove damage is there and I didn’t break it; burden proof on me, I have to prove manufacturing problem

-if contractor known not good or ought to know not good, he is liable

-experts deemed to know; anything you sell as a seller you must know about

Article 2106 CCQ – 
-price is fixed by contract; put in contract
Article 1457 CCQ – 
-bodily injury for contract (ex: plastic surgery)

-liable if break contractual obligation

-breach of contract; you are liable for damages

-hire someone to build a balcony & it breaks(must prove it wasn’t built properly and could’ve hurt yourself

3rd paragraph: in certain cases, liability for faulty acts of others
Article 1458 CCQ – General Contractual liability

· Every person must honor contract obligations

· Failing which, must repair injury – damages 

· Bodily

· Moral

· Material

· These rules are of public order therefore cannot be contractually limited

· This section has specific application to employment contracts 

You cannot sign away your right to contractual liability; cannot sign a contract saying that you will only receive notice of termination and not contractual liability.

Article 1463 CCQ – Employers liability for employee actions

· Liability for injury caused by employees while in performance of their duties; see Trans Québec helicopter, Sutton realty  

· o    The guy didn't listen, got hurt, the third party didn't want to pay for the damages
· ·         The court ruled that if the employees did something for his job then the employer is liable
· ·         Therefore for the case, the employer could have gone for his estate
· He must have recourse against them to recover what he pays to third parties; to make it easier for the victims to recover their money – they allow the victims to sue the employer

· Illegal act – deliberate act or exceeding mandate 

If hire an employee & that employee causes damage to a 3rd party wile hes on duty, you as employer will be held liable. You are both joint and several liable. The victim can get full damages from either employer or employee. Does not have to split his claim.

· Servant is another word for employee

· Principal is another word for employer

· Employer is responsible for every action of employee

· Ex: Taverne in quebec. Old people play cards etc

· Can order la grosse (big bear) & serve small snacks

· Guys goes into bar & says to bartender he wants a smoke meat & la grosse. Its not the smoke meat like swartz, it’s the cheap smoked meat & it is served with pickle & fries

· He also gets beer

· The guy gets mad that he has a small pickle & that every other persons pickle is big

· Bartender gives him another pickle but its even smaller.

· So the guy keeps going on & on about how small is pickle is getting mad & then bartender smashes glass on his face

· ( SO THE GUYS SUES THE EMPLOYER &  THE BARTENDER

· ( Judge says if you hire employee & wile hes on duty he hurts someone you & employee are JOINT & SEVERAL LIABLE.

· After the employer would pay the $1000, then he can sue his employee for the other half.

Trans Quebec helicopter 

· Hydro employee didn’t listen to direct orders to how to get into the helicopter and went the wrong way, died, but caused damages to the helicopter

· Trans Quebec sued Hydro Quebec since their employee was the one who caused the damages to the helicopter.

· The court ruled in their favor since this was an employee and he was not following rules

Sutton Realty

· Employee left the Christmas party drunk and got into a car accident because he was driving drunk

· Work related activity (Christmas party) court ruled that they were liable for damages 

Sexual Harassment

· Unwelcome verbal or physical sexual advances

· Behavior is a basis for decisions affecting employee

· Behavior affects or interferes with employees work performance or creates a hostile work environment 

Type 1: Quid pro quo sexual harassment (something in exchange for something else)

· Advances in return for sexual favors; no advancement without sexual favors.

· Submission to the behavior is an explicit or implicit condition of employment 

· This is usually about power; committed by a superior toward a subordinate employee

· Rejection of behavior results in negative decisions affecting the employee

· In this type of situation the harassment case can be based on a single incident 

Type 2: Work environmental sexual harassment

· Environment is openly abusive, hostile, and intimidating towards women

· Persistent and calculated pattern of behavior hostile to women

Examples of sexual harassment

· Off color sexual jokes

· Sexual leers

· Pats on the rear

· Requests for sexual favors

· Sexually revealing uniforms

· Very subjective in interpretation 

“Reasonable woman” criteria – way to interpret sexual harassment

· Would a reasonable woman find the behavior offensive?

· Not the most sensitive woman; Not the least sensitive woman, or man; The average woman.
Employer liability under labor standards act

· Psychological harassment

· LSA uses the work environment approach; includes but not limited to sexual harassment 

· Article 81.18 LSA DEFINITION 

What is psychological harassment?

· Vexatious behavior; implies that there is a malicious behavior intended (the purpose to make someone feel uncomfortable not implying simply as a joke – conduct, verbal, comments, actions or gestures

· Humiliating or abusive behavior that lowers a persons self esteem or causes him torment

· Exceeds what a reasonable person would consider to be appropriate and acceptable  

The harasser

· Perpetrated by a superior, a colleague, or a group of colleagues; hierarchy is irrelevant is LSA

· May even be a customer or a supplier; little control by employer

· Victim is always an employee

· Employer is always liable even if the harasser is someone who is brought in by the employer but not an employee; employer must prevent harassment 

Conditions required

· It must be repetitive behavior

· It must be hostile or unwanted

· It must affect the employees dignity or psychological or physical integrity

· It must result in a harmful work environment for the victim

· One incident can be sufficient if it is serious enough

Examples of harassment

· Sexual harassment at work is included in these definition

· Making rude, degrading or offensive remarks to an employee

· Making gestures that seek to intimidate an employee

· Engaging in reprisals against an employee   

· Discrediting an employee

· Spreading rumors, ridiculing or humiliating an employee

· Calling into question an employees personal convictions, religion, or private life

· Shouting abuse or sexually harassing an employee 

Article 1611 CCQ – 
Damages are to compensate you: what you have actually sustained (loss of profits, actual loss)

-injury: includes money; costs for future medication, future expenses; case by case

-no what ifs-must be certain and determinant
Article 1621 CCQ – 
Punitive damages: punishment to wrong-doer so wont do it again

Insurance doest cover punitive-must come out of your pocket

Part 2: Labour Standards Act, re: unjust dismissal, articles 124 - 128;

Article 81.18 CCQ – 
DEF: any vexatious behaviour in the form of repeated & hostile or unwanted conduct, verbal comments, actions or gestures, that affects an employee’s dignity or psychological or physical integrity & that results in a harmful work environment for the employee.

A single serious incidence of such behaviour that has a lasting harmful effect on an employee may also constitute psychological harassment.

This is for office relationships only, not with neighbour. It doesn’t have to be repeated, one time if shocking and harmful enough. You can prove harassment through memos, e-mail and phone messages or others is office who saw it and testify (but they may not want to because afraid). Burden of proof on harassed.

Article 81.19 CCQ – 
Employer has obligation of letting all employees know not allowed to do it and obligation to put a stop to it if seen being done.

-how will let you know not to psychologically harass? Employee guidelines, HR will talk to them, HR informative meeting
Article 124 CCQ – 
(assuming indeterminate term contract???) Within 45 days of dismissal, assuming you have 2 years or more of uninterrupted service in the same company, you can go to the labor standards committee or the Commission des normes du travail & complain about if you were let go improperly (laid off for neither a just or sufficient cause). (look at diagram on page 8)
· Before 2 years, you must give end with reasonable notice (2091) by each side or (2094)
· After 2 years you have a right to 124 & 2091 (RN)

· ?????After 2 years reasonable notice must be given a just and sufficient cause (reasonable cause) which usually is an economic setback or restructuring something. Anything not attached to the employee part.
· After 2 years, need to say why that person was fired
· If terminate after 2 years without just & sufficient cause, you have recourse at 128
Article 128 CCQ – 
If the Commission des relations (which one ????) du travail considers that the employee has been dismissed without good and sufficient cause, the Commission may

1) Order the employer to reinstate the employee

2) Order the employer to pay to the employee all the money he would normally have earned had he not been dismissed
3) Render any other decision the Commission believes fair and reasonable, taking into account all the circumstances of the matter. They have a blank check & usually are not friendly to the employer.
3 TYPES OF INJUNCTIONS (LOOK AT CHART ON PAGE 11)

1) Provisional

2) Interlocutory

3) Permanent

In between Provisional & interlocutory there is the motion judge (judge one).  And in between Interlocutory and Permanent there is the trial judge (judge two). The trial period is during the interlocutory stage, this is the time from when the action starts to when get judgment from judge 2.

· Each time of injunction has for effect the same thing( Will stop someone from doing something they are not suppose to do OR will make someone start something they are suppose to do. This is the goal of any injunction

· It is the way we get each injunction that varies.

1) Provisional

· We get this based on urgency

· Ex: George comes to my land & digs out of my lawn. I tell him to get off & he says no, so I sue him & I try to get a provisional injunction.
· I take pictures of him doing it on my lawn
· I go see a judge in chambers (which means in his office) & show him pictures of what George is doing. So judge will issue a provisional injunction & Judge will serve him to order to get off the lawn.
· It is only good for 10 days, but it is renewable
· Issued based on my sworn statement & that it’s urgent. I swear it my lawn
· From time start action to get judgment can be 2 or 3 years
· You will say dear judge, here are facts please grant me a permanent injunction to keep him off land & stop him from causing other damages
· In between will ask Judge at point 1 to grant me an interlocutory injunction.
2) Interlocutory

· This injunction is good for the whole trial period

· There is a different way of getting this one than the provisional one

First thing to prove to get an interlocutory injunction

I) A CLEAR RIGHT (CHART PAGE 12)

· George cleary digs on my lawn, so I have a clear right to stop him

· If you have a clear right, you will GET AN INTERLOCUTORY INJUNCTION RIGHT AWAY

III) A NON EXISTENT RIGHT

 But if you have a non-existence right (ie: George is cleary on his own lawn (see page 12 diagram), Judge will say it is a non-existent right and there will be no interlocutory injunction

II) A DOUBTFUL RIGHT—by default if it is not clearly I OR III

· Judge will say I don’t know if you have an interlocutory injunction. Ie: George is in this little space who we don’t know who it belongs to (see page 12 diagram)

· Have something in between

· So now need to pass a test to see if have an interlocutory injunction

· THE BALANCE OF CONVENIENCE TEST

· 1) The person asking for injunction has to be the most inconvenienced

· If I do issue injunction, who will be affected & how.

· George will be affected because he wont be able to dig, that’s not to inconvenienced

· If I don’t issue the injunction who does it affect & how.

· George will dig & will drive Jean crazy

· ( Which scenario is most inconvenienced? JEAN

· So now Jean wins the first part of the test, but you need both 1) and 2) to win

· AND

· 2) THERE MUST BE IRREPARABLE HARM/DAMAGES

· WHICH MEANS THAT DAMAGES MUST BE VERY DIFFICULT TO QUANTIFY. The harm cannot be fully compensated through money. Ex: protecting a patent. Use of confidential info.

· If you do get an interlocutory injunction it is good for the entire trial period.

If interlocutory injunction is not approved, you can appeal. It does not matter if you have an interlocutory injunction, once you reach to get a permanent. It is a big trial with witnesses.

The interlocutory injunction is for you no to see the judge every 10 days. Its for a time period. It lasts until the final judgement.

3) Permanent

· At point 2, the judge will want all the evidence brought before him to determine who actually owns that area.

· If Jean wins he gets INJUNCTION & DAMAGES

In the copyfax case, copyfax is looking for an interlocutory injunction.

So go threw the test for an interlocutory injunction. IF

1) CLEAR RIGHT( GET INJUNCTION

3) NON-EXISTING RIGHT( DON’T GET THE INJUNCTION


2) BY DEFAULT if it’s not clearly I or III.  A DOUBTFUL RIGHT

SO NEED TO BE MOST INCONVENIENCED AND IRREPURABLE HARM

IT’S THE SECOND JUDGE THAT DECIDES THE CASE

Judge 1 looks at clause to see if its clear. He says its not clear about the montreal and laval thing with the 25 meters. The judge does not understand how to measure the distance because it is not clear. (page 13 diagram)

So go threw the process

I) is it a clear right( NO. 14 months appears to long, and the montreal and laval 25 miles radius, we cannot determine where the middle is. It is a poorly drafted contract.

III) Is it a non-existent right( no

II) by default need to determine the doubtful right

· Some facts are reasonable

· Even if wrong on the montreal laval issue with the 25 meters, the 14 months is unreasonable

· Judge says its non I OR III

· So it is possible its ok by checking if have II

· TEST FOR II

· 1) IF I DON’T ISSUE the injunction, it affects WHO? Copyfax, how? Lambert will be competing. This is moderately inconvenient to copyfax

· IF I DO ISSUE the injunction, it affects WHO? LAMBERT, HOW? He wont be able to work anywhere in that circle of mtl laval and 25 meteres

· So Lambert is most inconvenienced, but its COPYFAX WHO IS ASKING FOR II, SO THEY WONT WIN IT.

· IF THEY DID WIN THIS FIRST PART, WOULD HAVE HAD TO PROVE THE 2ND PART TO WIN

· But the judge still gave an interlocutory injunction, WHY?

· We had applied the test to the non-competition clause and trying to stop lambert from working

· The interlocutory injunction was given on the clients lists, Lambert must return the list. So now he could work, he just cant use the client list.

· BECAUSE IT WAS A CLEAR RIGHT?????

· There are two things in this case –right to work &-right to use client list

· The interlocutory injunction is granted, but not so he cant work, but so that he cant use the list

· The employee is allowed to work, but he cannot use the client list

123.6) obligation to file a complain if being harassed (with the commission de relation de travail-labour committee)

123.7) Our recourse for psychological harassment (what can we do if there is an incidence of psychological harassment)

Any complaint concerning psychological harassment must be filed within 90 days of the last incidence of the offending behaviour. You must file the claim with Labour Complaints Commission. If you miss 90 days, you cannot contest it( you can no longer sue.

· Boss says today you’re an idiot. You have 90 days from that time to file a complaint, after 90 days you lose your right to do it

· If you sue on a later offence, you can bring up past incidents as facts even if you did not contest it then.

· You don’t count the day he calls you an idiot (the day of the incidence)

· You don’t count the first day, you start counting the day after. You do count the last day as it is inclusive.

· If the end of the prescription falls on a weekend or holiday, you don’t count it. You go to the next judicial day.

· Your prescribed???, its like it never happened

· Prescription: when law tells you to do something in a certain time period, you lose right to do it when that time passes. (see chart on page 7)
· Its exactly 90 days, not 3 months
· If happens on 30th of april, first day you count is day after (may 1), then count 90 days. The 90th day is the last day you have to take action. If 90th day is on a Saturday, go to next judical day (Monday if it is not a holiday)
· You count all Saturdays & Sundays in between just not at the end for the 90th day.
· You have to file with the commission des norm du travail (Labour standards commission)
· Your remedy (what you get)/compensation is found in 123.15
123.15) Remedies for psychological harassment

It’s the labour relations commission

· They give fair & reasonable decision & take into account everything & can order for employer to take employee back if was fired. 
· If it takes 12 months & employer has filled it with someone else & now hes required to take you back, hell want to fire the other guy & pay him severance (give him notice)
· He also has to pay you back all your 12  months salary
· So now hes paid your replacement 12 months & severance package & pay you 12 months passed
· They can order reasonable steps to stop the harassment
· Can get the employer to pay for psychological counseling that was inflicted
· The remedy is severe
· Generally interpreted in great favor of the employee
· DEF: if the Commission des relations du travail considers that the employee has been the victim of psychological harassment and that the employer has failed to fulfil the obligations imposed on employers under section 81.19, it may render any decision it believes fair & reasonable, taking into account all the circumstances of the matter, including
· 1) Ordering the employer to reinstate the employee
· 2) Ordering the employer to pay the employee compensation up to a maximum equivalent to wages lost
· 3) Ordering the employer to take reasonable action to put a stop to the harassment
· 4) Ordering the employer to pay punitive and moral damages to the employee
· 5) Ordering the employer to pay the employee compensation for loss of employment
· 6) Ordering the employer to pay for the psychological support needed by the employee for a reasonable period of time determined by the commission
· 7) Ordering the modification of the disciplinary record of the employee
RECOURSE AGAINST DISMISSALS NOT MADE FOR GOOD AND SUFFICIENT CAUSE

Article 1472 CCQ 

· A person who releases Trade Secrets and Confidential Information who has an interest in public safety is protected from any liability 

Article 82 LSA
· Written notice before terminating contract of employment

· The notice shall be of one week if the employee is credited with less than one year of uninterrupted service

· Two weeks if he is credited with one to five years of uninterrupted service

· Four weeks if he is credited with five years to ten years of uninterrupted service
· Eight weeks if he is credited with ten years or more of uninterrupted service.

· This applies to everyone, including management that is not covered under LSA

Advantages of LSA

· Fast results

· No lawyer required

· Can obtain re-instatement if dismissal is unjust; if dismissal is unjust you should use LSA instead of CCQ

· However not for management; does not apply to mid level to high level management positions

· Very minimal compensation

· Not applicable during probationary period

· Dismissal need not be justified for the first two years (Article 124;128 LSA)

No notice under LSA

· Article 82.1 LSA No notice to an employee

· Who has less than three months of uninterrupted service

· Whose contract for a fixed term expires

· Who has committed a serious fault

· For whom the end of the contract of employment or the layoff is a result

· Superior force (act of god)

Advantages of LSA  (Labour Standard Act)

·         What should we used the Civil Code or LSA
o    Fast results , much quicker

o    No lawyer required, may be provided if needed

o    Can obtain re-instatement if dismissal unjust

o    However: Not for management

·         Very minimal compensation

·         Not applicable during probationary period

·         Dismissal need not be justified for first 2 years
Manner in which the termination is given; employer has the choice of how he wants to terminate the contract of employment; can use the notice of termination as a way of advising the employee that there will be a termination; or he can use money as a way of termination (salary for period of termination but asked the leave right away).

Employee can accept or reject the notice of termination if they feel it was unjust.

