[bookmark: _WNSectionTitle_11][bookmark: _WNTabType_10]Lecture 5	13-01-15 9:45 AM

Statues trump case law – Limited by the constitution
The courts decide when to use precedent and decide which precedent to use
Distinguishing case on fact
Courts decide when a precedent applies to a case
If facts are sufficiently similar, precedent will usually apply
Authority
lower courts are bound by the decision of higher courts
Court of appeal are not bound by their own decisions, can depart from their own precedent. Generally follow precedent though.
Most time consuming task: finding which precedent is the right precedent
Not all of a decision is binding.
“Ratio” – The essence of the case, is what defines the precedent: what is binding
“Obiter” – everything other than the ratio, other things said
E.g. No duty of care for social host, but does not mean in future cases that no duty of care is needed for a social host
“Ratio” – No duty of care for social host
“Orbiter”- Not to say that a social a social host could never owe a duty of care


Cases
More recent decision has a little bit more weight then older decision 
On the other hand a recent decision doesn’t have a story past

Fortey (Guardian ad Litem) v. Canada
Guardian ad Litem – A minor

Hill v. Church of Scientology of Toronto
Scientology made millions of dollars
Revenue Canada came in and said you are running a business and must pay taxes
Police raided scientology headquarters and obtained many files and documents
Morris Manning – Respected lawyer defending scientology
Casey Hill – Respectful lawyer defending the government
Morris Manning held a press conference and commented upon allegations against Casey Hill that were untrue. Casey then sued for libel
Manning said that this inflicted upon his charter rights, saying that he has freedom of speech.
Supreme court of Canada considers the defamation law in the United States but still decides not to go by it.
Manning argues he was using his qualified privilege
Absolute Privilege – Can say anything you want and not be sued for defamation.
E.g. In the house of commons
Qualified Privilege – Occurs when doing your lawyerly duty, when it is important to give a client full defense that a lawyer gets a pardon from anything that may be otherwise defamatory.
E.g. In court suggest that another individual committed the murder
Ratio here is that the charter does not apply to Hill because he seeks capacity as a citizen, Manning does not have qualified privilege, person’s reputation is higher regarded then freedom of speech,

Hodgson v. Canadian Newspapers Co. Ltd.
Facts:
Newspaper published defamatory remarks
The plaintiff was awarded $880,000
Appeal was allowed regarding punitive damages, but everything else was final


Parlee (Gaurdian ad Litem of) v. Port of Call Holdings Ltd
Facts:
Parlee puts a container of milk back in the cooler in a convenience store
Employee checks the container and finds it unsealed and some of the contents gone
The manager stopped and detained Parlee
Parlee sued for unfair imprisonment
A person can however make a lawful arrest if there is a belief of a crime committed and the belief is reasonable
Parlee lost
Parlee appealed
Judge overturned due to the fact that the manager did not have the belief of the crime committed but rather the employee did. Judge found the arrest was unlawful and Parlee was awarded $500

John et al. v. Flynn et al.
Facts:
Flynn was an alcoholic and his work was aware of it
Flynn went to work and drank at work, drove home, went to a friends house with a drink in his lap, collided with John’s car on the way to his friends
John sues Flynn’s employer
The court says there was no reasonable foreseeability by his employer – they don’t know he was drinking at work
Even if the employer did owe a duty of care, the duty ended when he got home from work because he got home safely 

Arndt v. Smith
Facts:
Dr. did not inform Arndt that she contracted chicken pox while pregnant, the baby was born disabled. 
The court says that the result would have been the same if he had or had not told her. Therefore there was no causation which means there is no negligence. Decision of court was 7 – 2. 

Mortimer v. Cameron et al.
Facts:
A play fight at a party. Two university students are wrestling, there friends, the fight spills out of the apartment to the landing where the stairwell is. The landing gives way both fall one guy falls on top of the other guy. The guy who was injured sued the city, sued the builder, and sued the friend that fell on top of him. He sued for negligence. 
The court says that it was not reasonably foreseeable. It is not negligence because in order for there to be negligence the types of damages sustained have to be reasonably foreseeable. The defense of voluntary assumption of risk is useless now. The court of appeal upheld the decision and the supreme court of Canada refused to hear the appeal. 

Hercules Managements Ltd. Et al. v. Ernst & Young et al.
Facts:
A case where shareholders of a company sued the auditors of a company. There was a breach of standard of care. Plaintiff’s relied on those statements. The primary issue here was whether or not the auditors of the company owed a duty of care to the shareholders. The secondary issue was for procedural matters if the shareholders could bring a case against the auditors. 
The court says that it was reasonably foreseeable that the auditors should have had a duty of care. But they also says that there were facts to negate this as well. But in the end the court says there was not a duty of care. If the auditors had been aware of who the plaintiffs were and realized they relied on the documents then they would have owed a duty of care. If the facts were different the decision would have been different as well (Orbiter). This case was widely scrutinized because it’s saying that auditors aren’t liable for the shareholders unless they know who the shareholders are. Directors and officers of a company don’t owe a duty of care to the shareholders

Poirier et al. v. Murphy et al.
Facts:
Two guys are trying to impress girls. One of swinging from rafters and the other guy is driving a car at the guy swinging. The guy swinging isn’t ready when the guy in the car drives at him. The guy swinging gets hit by the car and falls and is seriously injured. The guy who is swinging from the rafters sues his friend. He says you owed me a duty of care. 
The driver was negligent and causes the plaintiffs injuries but the plaintiff was also negligent. So the plaintiff had contributory negligence. 
Murphy was found to be 2/3 resbonsible.


For quiz
Read all cases, will ask questions about specific cases, will ask what happened, will ask you if its ratio or orbiter. Also ask you questions where I give you set of facts and ask you to give me an answer based on legal principles. To give youfacts that aren’t the facts of a case in the judgment but rather the orbiter. 


Costs
Party-party – 1/3
Solicitor-Client – ½
Court finds that the losing side should not have brought the case, it was a waste of time
Substantial Indemnity – 100%
Very inappropriate use of court

*Lawyers owe their highest legal duty to the court*

Court of Appeal

No witnesses, no evidence
Facts are already found 
Arguments on whether or not the trial court judge was right or wrong
Trial Courts can appeal cases: Small claims court 
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Disregard Gateway Realty Ltd. V. Arton Holding Ltd. (Pg. 81)

Campbell v. Sooter Studios Ltd. (Trial Court)
Facts: 
Involves an expired lease and two parties negotiating a new contract. Landlord send over a new lease of 3 years with an increase in rent. The lease changes the terms to make it a 1 year lease and lowers the rent. Signs it and sends it back to the landlord. The landlord also signs it without having knowledge of the terms being changed. The landlord then realizes and says the contract isn’t valid.
There is consensus because it was reasonable that both parties knew about the contract. 

Mlodzinska et al. v. Malicki et al. (Trial Court)
Facts:
During a break in the proceedings one group stays in the court room and the other party leaves the courtroom with their lawyers. The guy who left the court had previously made an offer to the guy in the court room to settle the case. That offer to settle was outstanding, neither accepted nor declined. The party on the outside says that their offer to settle was revoked. The group inside the courtroom had decided to accept the offer of a settlement. 
A “motion” if a request for a procedural remedy or procedural relief. In response to the “motion” the judge makes an “order”. Juries don’t hear motions, they don’t hear about procedural matters. 
The judge held that the offer to revoke and acceptance happened at the same time so the judge decided that the acceptance was valid and that there was a contract to settle. The appeal court said that there was no contract. 

Kanitz v. Rogers Cable Inc. (Trial Court)
Facts:
Plaintiff describes to rogers cable that he is going to sue for breach of contract, he said you were going to give me internet service and you did not. Breach of contract. Rogers stuck in the arbitration clause after Kanitz was in the contract. Also rogers had in the contract that they could add anything into the contract whenever they wanted. 

Kohler Canada Co. v. Porter
Facts:
Mr. Porter works for Kohler and his supervisor says sign this contract. Mr. Porter signs the document without knowledge of the non-compete clause in it. Later Mr. Porter leaves the employer Kohler. Kohler sues. They are asking for an interlocutory injunction (an order of the court for someone to not do something).
The court says there is no contract. There is no contract because there was no consideration. He did not get anything from the contract therefore no consideration. Then the court says BUT if we’re wrong on that then we should look at the issue if the non-competition clause is reasonable. The court says no it is not reasonable. If a scope of a non competition clause is unreasonable then the courts with not enforce it because it is against public policy. It is void of legality. 
Ratio of this case is there is no contract because there is no consideration. 

Button v. Jones
Facts:

Gendis Inc. v. Richarson Oil & Gas Ltd.
Facts:
A contract for 39 million dollars. Two executives come to terms and shake hands and then one of the guys sends the them a contract. In the contract there are added terms that weren’t agreed upon in the verbal contract meeting. 
The court says that there was intention therefore the verbal agreement stands.

Marvco ColorResearch Ltd. V. Harris et al.
Facts:
Husband and wife are persuaded by daughters boyfriend to sign a second mortgage but the boyfriend lies and leads them to believe it is for something else. When they don’t make the payments for the second mortgage the bank tried to take their house. 
The court says that non est factum does not apply here therefore they lost their house. 

Bitz, Szemenyei, Ferguson & MacKenzie v. Cami Automotive inc.
Facts:


Lee v. Skalbania
Facts:
Mr. Skalbania offers to buy a piece of land from Mr. Lee. The purchase price is to be 975,000 dollars. 
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Beginning of Class: 
Talks about lesbian women being elected
Been living in common law, male partner is a billionaire

Contracts don’t need to be in writing. But in business decision it is a lot better if it is in writing.

Reasons why having it in writing is good
1st: what we agreed too, evidence as to what the terms were. Consensus (Objective)
2nd: For the intention of it, did the parties ever intend on a legally binding relationship. It is objective, would a reasonable person have intended to be legally bound by the contract.
3rd: It reduces the likelihood of misunderstanding. The more certainty there is regarding the outcome the less likely it is that the other party will want to go to court. 
Verbal contract
Buying a chocolate bar, no reason to have it in writing. It is risk management. 
Some instances where people feel like they don’t need the contract in writing. 

In a business contract we are trying to capture in words the intention of the parties. Related to language, drafting, usage of words. 

Typically the drafting of a contract begins when:
A person goes to see a lawyer and says I think I need a contract for this.
Usually is morphed into something complex. 

Standard form agreement:
No negotiation
Take it or leave it proposal
Client and lawyer will draft the agreement. 

Negotiated agreement:
Client and lawyer for one party get together and come up with a first draft. 
Layer comes up with a second draft. Draft 2 gets presented to the other side and then they look at it. 
Draft 3. 

Lawyers often get accused with wrecking deals. When lawyers wreck deals, it is usually because the clients haven’t raised some issues. Determine through the process of trying to find an agreement, find that the parties really aren’t on the same terms. 

Plain English
When the client can easily understand the contract

Services agreement
More formal, more old school

Consulting agreement
Less formal, shorter

What the contracts say is much more important then how they say it. 
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Beginning of Class

Rogers – Alliance Case
The comma case
Alliance won the case because of a comma
This agreement shall exist for 5 years, then renew for 5 year terms, unless terminated with a one year notice.
Because that comma was there it costs rogers 2.13 million.
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*morning talk
senators – Mr. Brazeau
Audit taking place to determine where the senators actually live

*Quiz on first set of contract* 

International Law

America didn’t sign a single trade deal in Obama’s first 4 years, didn’t reduce a single tariff. Canada signed 9 free trade deals and lowered thousands of tariffs. 

74% exports go to US. 49% imports come from US. Biggest trading partner is US and Canada. We trade back and forth more goods than anyone in the world. 

We are forecast to grow at about 2 ½ percent.

Trade is almost a third of our GDP. 

Known to be a weakness to export raw materials and import technologies. Government is trying to spur Canadians to export technologies. The problem is that everyone is trying to do that. 

Why is international law so complicated?
1) You have to figure out which law applies.
Increase legal risk is increase business risk.
2) Suing someone in Europe is very expensive. The complexity, the inconvenience, the cost, everything becomes harder. Dispute resolution becomes very difficult.
3) Language and cultural barriers which results in disputes.
E.x. paying bribes

Companies become international organically (naturally become international) 
Companies decide there is a market in other places other than Canada. Most companies start fairly small. Over time they might decide to expand to become an international business. 

Choice of law
We have lots of treaties. We may end up with a trading agreement with the EU. 
EU is anxious to go into agreement with Canada to prove to the US that they can do it. 
Big difference to trade with a place where you have a treaty compared with places that you don’t. 
Doing trades with places that you don’t have a treaty becomes much more difficult. 

Contract Law International

Shipping contract, insurance contract, contracts for payment, contracts involving installation, training, support. 
Primarily English and French are used in international trade
There are various trade
Unsiltra – terms that are well established. 

How to get paid for stuff internationally?
e.g. Seller in China and Buyer in Canada
Canada will go to its bank and ask its bank to issue a letter of credit. The letter of credit will go to a Chinese bank. The letter of credit will say we hold 1 million dollars on deposit and when we have proof that the machine will be shipped we will give you the 1 million dollars. The Chinese bank then goes to its customers and tells them this. Chinese company will put the goods on the boat to Canada and the captain of the boat will issue a bill of Lading (a contract for shipping, but really it is a receipt for goods received). The Chinese gives the Bill of Lading to the bank of Canada and then the money is transferred. 

Can be difficult to get things through customs. There are experts who can do it for you. They are very useful. 

There are well established sales of goods rules set in place. A common way to resolve disputes is through arbitration. Some places don’t have a court system where you can operate to sue.

Free trade agreements are very controversial. Why so controversial?
There is a tradeoff every government has to make. Doing it on your own (North Korea) can be very bad if you are bad at doing the things your making. 
When foreign imports have high tariffs put on them that makes domestic sales increase for that product. E.g. Canada and wine (raised tariffs on wine, Canada started selling more win domestically). 

Vienna Convention on the Law of Treaties


Cases:

Eastern Power and 
Case stands for two principles
1) purely contract law principle
2) international law principle
Eastern powers is doing business in Canada and Ozienda are doing business in Italy. Sign agreements but are not in the same place. They try to conclude a joint venture agreement but ultimately not able to agree on terms. Eastern powers sues Ozianda for breach of contract and negligence 750 000 in damages that it has incurred 160 million dollars in damages for loss business. 
Ozienda did not file for a defense. 
Where you can sue someone
1) Presence (Ozienda is not present in Canada)
2) Consent (attorned)
Is Ontario an appropriate place to sue?
Relevant factors
1) the location where the contract was signed (raises the contract law issue. When an acceptance is sent by fax, it is accepted where it is received). Canada says postal acceptance rule should apply here (when an acceptance is accepted by mail it is accepted when it is mailed). The court says no. When it is sent by fax it is accepted when it is received. Contract was signed in Italy.
2) Where is the applicable law for the contract? Ontario law? Or Italian Law? It isn’t said in the contract. The judge says you have to look at other factors; language, terminaology, place where it was to be performed, whether one of the parties was government, currency…. Etc. You have to figure out what the intention of the parties were. The judge says the contract of the law is Italian. 
3) Location of Witnesses
4)
5) Where the evidence is located? The court says they don’t know. They haven’t heard any information yet.
6) The jurisdiction where the facts arose. The judge says Italy. Only once did they meet in Ontario while all the other times they met in Italy.
7) Residence of parties
8) Loss of juridical advantage – Any unfairness suffered by litigating in another place. The court says no. Why? Because we have determined that the case should be heard in Italy. Court says there is no loss in juridical advantage. No matter where you sue it will be Italian law. 
Appeal is dismissed. 

Rudder and Microsoft
Stand for 
1) Contract law
2) International law
Have two law school graduates who join a law firm. The law firm decides to sue Microsoft on behalf of 89,000 Canadians. A class action law suit. For 75 million dollars. Basis for law suit is that the service did not work therefore you breached contract, we are bringing this lawsuit. This case is a motion by the defendant to stay the proceedings saying the Ontario court is not the right place to sue. Before we even start we motion to dismiss these proceedings because Ontario is not the place to have this lawsuit. Microsoft says we agreed the jurisdiction was Washington even if that doesn’t hold Ontario is still not the right place. 
The agreement says the law to be applied is in Washington. The plaintiffs say that shouldn’t bind us because we didn’t know about it. On the screen was a clause that said “….. if you click I agree without reading it you are still bound by the agreement…”. 
The court says no. It is not fine print but who cares. Court says you can’t claim to sue on certain provisions on that agreement you are bound by all provisions. 
“The membership agreement must be afforded the sanctity of any agreement in writing”. 
Court can ignore the decision of the parties. If it is appropriate we can decide what is the most appropriate form. Court declines to exercise its discretion, upholds the clause in the agreement. Motion is granted, order is issued that the case be dismissed. 

Rosa
Rosa is our plaintiff. Rosa borrowed 1.5 million dollars from the moving defendants (darrier Hench) with the idea that it would go through Barclays bank, but somewhere along the way these fraud defendants stole the money. The 1.5 million dollars that belonged to Rosa were gone. Rosa sues. They sue the thieves, with no luck. They sue Barclays bank saying that you guys are negligent. Barclays files a statement of defence saying no we weren’t negligent and adding a cross claim saying it was derriere Hench. Barclays are in for Ontario jurisdiction, they lost it when they filed a statement of defence. DH however isn’t bound by Ontario as the jurisdiction. There is a motion by DH to dismiss Rosas case because Ontario is not the right jurisdication.
Rosa defense  saying if Barclays loses right to jurisdiction so does DH. Judge says no they didn’t attorn (consent). Second argument by DH is we had an agreement, and where does the agreement say that law should be heard? Switzerland in pursuant to swiss law. Rosa says ya but that doesn’t end it the court can over rule it and that they should. It is not a contract law they are making they are saying that it would be crazy to rule that this case wouldn’t take place in Ontario. Everything is all over the globe but none of it is in Switzerland. So wherever this case points to it is not Switzerland. The court agrees and says it would be ridiculous. All Ontario court can do is order if they are going to hear the case or not. The issue is that Ontario says we cant take a case because there is no other place to have it. Instead there must be a 
3) A real and substantial connection (e.g. to Ontario)
Court says on the whole of this transaction it should be in Ontario.
Defendant appeals.
“Discretionary decision” – The judge takes into affect all evidence part of the case and makes a discretionary decision on what to rule. 
4) Forum non convenience – which is the most appropriate form. The discretionary decision by judges. Reviewable on the basis if the judge came to a reasonable decision. Even if we don’t agree with judges decision we will let it stand if the judge properly exercised his discretion. 
Motion is dismissed and case proceeds in Ontario. 

Muscutt
A guy who goes to Alberta for a job. He is there for 3 days when someone driving a company vehicle rams into him. He is quadriplegic. He then returns to Ontario. He sues residents in Ontario.
Muscutt court essentially said there are 8 factors that have to be considered. The 8 facotrs tell you if there is a 
1)real and substantial connection (Jurisidction simplicitor) if yes,
2) look at the forum non convenience (Is “Ontario” appropriate place or is there a more appropriate one?)
Given jurisdiction

Van Breda
Women is Ontario residents, in Cuba, working out and it collapses leaving her quadriplegic. 
She sues in Ontario.  
Court refines the 1) 2) test. Only if the answer to question 1) is yes then you get to question 2). 
Court also says when considering real and substantial discretion there is a list of presumptive factors (don’t just look at the 8 factors). Some of these factors are presumptive. If they are proven then the burden shifts to the other side. 
1) did the tort occur in Ontario – if it did then there is real and substantive connection. You win unless there is a very persuasive argument from the other side. 
Van breda says the tort incurred in Ontario because tort law is about compensation for damages. So the court occurs where the damages are sustained which is Ontario, just like in Muskutt. 

Conrad Black
Ordinarily resident of Ontario. He is suing for defamation that the directors of Hollinger international, based in America, in Ontario. 
No 3) real and substantial connection to Ontario. 
Court points out Conrad Black was convicted of fraud. 
At trial judge applied the Muskutt factors and found that it was reasonable to have the court held in Ontario. 
Defamation is harm to ones reputation where that person lives. Not necessarily where the remarks are made but where they harm. 
Court of appeal said that applying the approach set out in Van Breda the court appeal found that a real and substantial connection applied. The appellants failed to rebut this presumption. No basis to interfere with the motion. 
Supreme court of Canada says that it is not a case of form trial. He does have a strong connection with Ontario but that is not enough. He has to show a real and substantial connection to Ontario and that there is no better form. Supreme court of Canada adopts same principles as Muscutt and Van Breda. 
Black wanted it to be done in Canada because they do not follow the same law with defamation as the united states (Scientology case). 
In the end the court says that is an issue but is outweighed by the overall fairness. 
If the statements were true, why are we even talking about this?
Because we haven’t had that trial yet. That is not what this is about. It is about can he sue them in court in Ontario. 
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Simple agreement
-Consulting agreement
The company is the one that is getting consulted
The consultant is the one that is consulting the company. 
The individual is the owner of the consultant. Jane is apart of this contract because of obligations of confidentiality. When it comes to confidentiality and assignments of intellectual property we don’t want Jane to come and say that the company owed you confidentiality and not me, and so the relationship of Jane is to address that situation. 
It has to be described as what they are, individual, the company, etc. 
All three have to have signature spots at the bottom in the signature block. If not then the signature block that is not there and is not signed that person or company will not be legally bound. 
For good and valuable consideration
Jane does not get anything out of it
Without this paragraph Jane has a very good argument
Consulting services
Services with an uppercase S, it means what we defined it as
We have incorporated the services already so there is no need to add all of them directly into the contract. It is treated separately simply for convenience. It also means that the client can more or less use the agreement in more than one relationship and only have to change the names and dates, etc.
Term
The agreement is indefinite
The courts don’t like agreements of indefinite length, they feel there should be specific terms.
Compensation
Refere to scheduale A
Expenses

Invoices

Manner of Provision of Services
Here is the standard, made it more then reasonable, made it approaching fiduciary duty. Taken the standard of service (duty of care of a regular person, negligence)
We want a very high standard of care, then you pay more (negotiation).
Industry standards is a little vague, often asked to be more specific.
Non-Interference
The consultant AND the individual. 
You won’t go after out customers.
Try to make this clause reasonable. Provide the context. A court may or may not find this reasonable.
Non-Disclosure
Confidentiality is important
Intellectual property
If you or your company invent anything that pertains to this agreement during this agreement then it is ours. If it doesn’t pertain to this agreement then it is not ours. 
E.x. If we ask you to make a vaccine and you make one it is ours. 
Relationship 
The relationship between this parties is one of independent contract. The court will look at all of the evidence. 
Governing Laws

Notice
We have this because in this contract in various places it says notice may be given. 
It sets out what the notice of terminating the contract will be and when it is applicable.
Termination
This termination clause means this contract will remain forever until one party decided to terminate it.
Payment of taxes
Don’t want to pay taxes for Jane on her income
Assignment
Cannot assign the work to another unless prior consent is given.
Interpretation
If Jane dies, the agreement still binds her estate. It does not end because of a new relationship.
It says that everything we have agreed to is set out in this contract. If it is not in here then it does not count. Provides nice certainty and predictability.
Clause stating that if a provision in this contract is found to be unenforceable all other provisions herein shall continue in full force. 
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[bookmark: _GoBack]Sometimes provisions are required in all agreements. 

Title
At the top
Describing the parties
Separated them into blocks.
Of the first part and of the second part
Meaningless
Begins with clauses
Whereas, AND whereas
Called recitals
Provide context to the reader to explain to the reader why it is these parties have come to enter into this agreement
Context in some situations can be very complex
Agreement
All we say is that each party much receive something have value.
Definitions
A glossary, no different then defining terms by putting them in brackets. 
For convince of reference we put the defined terms at the beginning so when you come across a defined term you can go to the beginning and see what it means. 
This use of defined terms make use of Nested Terms
Products include
hardware and software
Hardware includes……
Software includes……
Boiler Plate
Are provisions that go from agreement to agreement, they do not change that much.
One mistake often made is people copy the boiler plate, or they forget to put it in.
Headings
Refers to that headings is only for convenience
Gender and Number

Currency
Sets out what currency this contract will be set out in.
Invalidity of Provisions
If any of these provisions fail, the contract still stands
Entire Agreement

Modification and Waiver
How the agreement can be modified.
Promissory estoppel
If we allow you to pay late once that’s it. Meaning no argument of promissory estoppel.
Counterparts
Can you have a contract by facts or email
E.x. Back and forth signing of a piece of paper that is scanned and sent. No original document.
States that each piece of paper is considered a contract.

The purpose is to create a legally binding comprehensible agreement. It is important to have this boiler plate. 

Without the help of a lawyer sections 2-4 could be possible made without the help of the lawyers cause the business people know that stuff.

Property Rights
Third party
E.x. Selling a PC with windows on it. The windows software is the third party software. 
Unless it says other wise all software belongs to the supplier.
Customer Materials
The intellectual property made by the customer belongs to the customer not the supplier.
Intellectual property owned by customer
If it says that the agreement expressly provides that intellectual property is to be owned by the customer then this clause applies.
Intellectual Property owned by the Supplier
If it says that the agreement expressly provides that intellectual property is to be owned by the supplier then this clause applies.
Grant of License


Limited Warranty
One of the areas where negotiations are most intense
Customer wants as many warranties as they can get
Customer wants this area as wide as possible while the supplier wants it to be as narrow as possible. 
Disclaimer
Other than the warranties stated we are not reliable for other warranties or conditions
This has to do with the sales of goods act
Used to exclude the sales of goods act warranties or conditions
No Liability 
A list when the supplier is not liable

Confidentiality

Publicity
Used as a clause for the use of a company’s logo and name.

Survival
Even if this contract is terminated anything to be continued is either continued or not based on this clause.
Dispute Resolution
Used to set out how disputes will be resolved
Time of Essence
Stating that time is important to this contract and is an essential term and can lead to termination of the contract
Further Assurances
A feel good clause that says we both agree to do what is reasonably necessary.
No Limit on Additional remedies
Just because I terminated this contract doesn’t mean I can’t sue you.
Force Majeure
If the enforcement of this contract is impossible then we will forgive.
Frustration
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Legally enforceable if the writing at the top in bold is shown.

This agreemnt says we are letting you use this software and essentially we are making no representation or warranty at all, if it doesn’t work too bad, if it puts you out of business too bad. If it doesn’t work and causes hardship too bad.
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Sales of goods act doesn’t apply to services or software. It does not apply to Software License Agreement. 

* Have a good understanding of where all agreements are similar and where they are different and why.
*In preparation for the quiz  
If you were worried about this what provision would you use?
What the purpose of certain provisions is?
What the provisions accomplish?
Put into situation where you have to determine your rights and obligations under the contract
E.g. Suppose you are the supplier and a shipment has been destroyed from a train that exploded, what can you do now?



Commercial Lease

Most difficult agreement due to length because landlords want a lot of protection

Usually VERY long

Interest as a society for people not to be homeless

Protection for residential tenancies does not apply to commercial

Renewal
Very important for tenant

Use
Always say what the use is
Don’t want tenant to rent space and use it for whatever they want
Some people ask for exclusive rights
E.g. Starbucks rents place they got exclusive from landlord, that no other place in the strip mall will be a coffee shop.

Rent
A pure financial play
Rent really matters to the landlords, they want a reliable stream of income
Landlords will take reliable over higher rent
Gross leases
Pay rent and that’s it
Net leases
Divided into two parts
1) pay basic rent for square footage
2) pay share of what it costs the landlord to run the entire office building. Split between all tenant. E.g. maintence, security, snow removal, janitorial, etc.
Percentage of gross revenue
Pay sales percentage for rent
If the tenant succeeds the tenant will then make more money, there is an incentive on both parts

Maintenance and Repair
Typically tenants for walls in
Landlord responsible for walls out

Insurance
Want to make sure there is proper insurance 

Condition of Premises

Signage
Can make or break business
Tenant cannot erect any signs without permission from landlord

Parking
Sometimes can break a deal

Acts of Default
Landlord wants to make sure if anything goes wrong here they can get back in
Want to define them broadly
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Tend to see the lower level the employee the more simple the employment agreement. Why? To manage the risk. Whereas when you go up the food chain when you get to the senior level management, they have relationships with clients as well as information on R&D etc.

Whereas
A recital
Intended to provide context
Explain to the reader how they become into this agreement

Consideration clause
*refer to colin and korter
Having a consideration clause will not make the agreement 100%
Why does it work in other agreements but not here? There is a tremendous amount of significance between employee and employer relationship. There is a notion when your boss hands you something and says sign it most people do. 

Duties
For convenience
Ease of reference
“Subject always to the control…” 
Who exercises control, helps identify that this is an employer agreement
Makes it clear that it is the employer who directs what happens here

Term
Why indefinite term here?
It is an employment relationship
Other legal contractional relationships, the presumption is that they are not indefinite

Salary
Statutory holdings
“subject to such increase..”
Has to be in writing 
Benefits frequently change

Vacation
2 Weeks minimum under employment standards act
cannot enforce agreement contrary to the law

Expenses
Employee will be refunded when given receipts

Termination for Cause
Can be terminated without notice
Goes to define cause here. Why? Because it seems to be more saleable when you put it in the agreement.
More or less reflects what the common law is on cause

Termination without cause
In most cases this will be fine
Typically think of common law as being 2-4 weeks
Can’t contract out of your rights under the employment standards act
But you can contract out of your common law rights

Termination by employee
Very seldom when employer sues employee

Fair and Reasonable
You never know what the courts are going to do.
When it comes to employer relationship, the direction the courts are moving to is to contemplate fairness and reasonableness more and more
Court not bound but this

Return of property
Give everything back when fired

Provisions which operate following termination
Survival clause
Parties have agreed to what is in the clause


Covenant of the Employee

Service
Tried to elevate the standard applicable to the employee
Intent to develop fiduciary duty

Rules and Regulations
Tricky
May not know what these are
Reasonably necessary to have rules in the workplace
Rules help lower employers responsibility

Non-Disclosure

Non-Soliciation
Kolon and Porter
Trying to make a broad as possible, just to make sure
You won’t hire away our employees
You won’t go after our customers or any of our potential customers
It doesn’t say in a competitive way
Consulting agreement more narrow, while this one is more broad. Why?
Reflects on the two different relationships with these people working with us
Consultant works with a lot of people, therefore appropriate to say you cant do business with out customers when we say
Our employee has no business at all with our customers unless it is for the employer

Inventions and patents
If employee invents something, employer wants it
Copyrights belong to the employer
If the employee produces something unrelated to the business the employee owns copyright
Patent belongs to employee unless employment agreement says otherwise

Fair and Reasonable
Just trying to convince judge that the employee knew

Rights not Exhaustive
This clause says that just because we exercise one right doesn’t mean we can’t exercise another.
E.g. fire for cause, and sue, and ask for injunction.. etc.

General

Definitions
“Person”
Allows to get away with using “Person” for many things
“Employer”
Give definition of “Employer” a broad meaning

Further assurance
Even if it doesn’t say it we agree to act reasonably

Interpretation
Very important in employee contracts
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Mutual Confidentiality Agreement

Definition of Confidential Information
1) Have to understand difference between prevention and remedy.
Remedy
If someone takes confidential info and uses it, you can sue them and receive damages
When discussing scope of these agreements
The broader the scope the more information you can give them
Be careful
2) Look at the definition of confidential information is, then ask yourself does this fit? Does this cover the kind of confidential information I am going to give?

Obligation of Confidentiality
What I can and cannot do

Standard of Care
Has to be reasonable

No Obligation
Not obligated to do deal
Not saying all of this is true but if we give it to you you must keep it confidential

Injuction Relief
Injunction to prevent you from releasing information

Effective Date
Very important
In perpetuity 
Keep information forever

Bottom line on confidentiality agreements
Anything but standard 
Just because they are everywhere doesn’t mean you don’t have to be careful

In a one way
A sense of them giving up value for you giving them confidential information 
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