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Starting with the summary of the case trial by trial, this paper aims to analyze and critique the R. v. Williams [1998] 1 S.C.R
. 1128 case, from a perspective of liberalism. 

After summarising the proceedings, liberalism will be explained and then applied when looking at a critique of this case.

R. v. Williams [1998] 1 S.C.R
. 1128, a case pertaining to the robbery of a pizza parlour in Victoria, British Columbia in 1993. The accused was aboriginal man, Victor Williams, who faced charges robbery.  Williams claimed that the theft had been done by someone who resembled him and pleaded not guilty to all charges, and choosing route of trial by jury for his case. The first trial Williams faced was conducted by Hutchinson J. In these proceedings it was clear that the racial prejudices of the community and jurors were ruining the impartiality of the trial,  and with permission of Hutchinson J, Williams issued a challenge for cause. This challenge for cause allowed Williams to ask each of the jurors two questions in order to look for any racial bias’ or prejudices. Upon Hutchinson J.’s ruling the Crown was able to obtain a mistrial on the basis of procedural errors such as using the same two jurors on every challenge and ‘unfortunate publicity’ generated in the selection of the jury. Williams objected claiming that the Crown only wanted another trial because they wanted to get a reversal of the challenges for cause ruling. The judge of the trial did not rule in favour of Williams objection and granted the Crown’s application for mistrial. 


In the second trial, Williams again filed a movement allowing himself to challenge jurors for cause and was again heard, this time by Esson C.J. With support from Esson C.J., Williams had four witness testify against the Hutchinson J. ruling from the first case. Williams had the four witness’ testify on the right to challenge for cause and  a transcript of the jury selection proceedings.  The Court of  Appeal then ruled that  Williams had not been denied his rights to a fair trial or an impartial jury. In light of the evidence brought forward in it was found that  the accused was still being allowed a fair and impartial jury, because the evidence was not enough to support the nature that there was a potential for a non-aboriginal person on the jury to be biased against an aboriginal person. The appeal was then dismissed, and the accused appealed. The appeal was then challenged which resulted in the ordering of a new trial in the Supreme Court. 


In the Supreme Court trials judgement was read by McLachlin J, starting with the conclusion that Williams was within his rights, as per s.638 of the Criminal Code, to challenge the jurors for partiality. Before explaining that racial prejudices can be destructive to an impartial outcome of the case and must be examined during the trial proceedings. McLachlin read that he concluded “that in the circumstances of this case, that prejudice established a realistic potential of partiality and that the trial judge should have exercised his discretion to allow the challenge for cause.” However, upon Williams’ appeal of the decision that he was convicted,  his conviction was upheld as "it held that while procedural cost cannot diminish the right to a fair trial, Esson J.'s cost-benefit analysis was collateral and did not vitiate his decision.” This meant that the costs of doing another challenge of the jurors, outweighed the possible benefits that would come from this as they felt that the trial was as fair as it could get. Which is why in the end Williams’ appeal was not heard in the Supreme Court and his conviction upheld. 


There are various different ways to analyze a case because of the different philosophies of law. Legal positivism for example would see this case as a simple robbery and conviction with no other outside influences or factors, since what is written as law is law under this philosophy. Or you can look at legal realism where one looks at all aspects of the case and determines whether the accused was in accordance of the law or not, an approach similar to the theory in our critique. This theory is called liberalism and liberal legalism, and is a theory based on the theory of personhood. The theory of personhood assumes that each self, or person, is both free-choosing and independent of the community and the selves’ that make up that community. Under this theory each individual has the rights to pursue any interests they might have without formal restraints because of identity. One of liberalism’s early prominent thinkers, John Locke, argued that individuals have innate rights of life, liberty, and property; and that these rights are unaffected by race, gender, class, or ability
. Liberalism believes that each individual has the right to pursue the life they want to live, the ‘good life’, as long as that life does not infringe on the ability of another individual to achieve there’s. It is when this infringement happens that there becomes on issue and where law steps into the equation. 


Under liberalism it is believe that the State and Law should allow citizens as much freedom as they need to achieve the before mentioned ‘good life’, and should be governed by equality, liberty, and neutrality. Ideally under liberal legalism the State would see individuals each as an equal unit to society and not see class, race or gender. Laws passed by the state should in turn see society in the same way, meaning commitment to general, democratically promulgated rules that sees equal treatment of all citizens. This means a separation of morality, politics, and personal interests from judicial action. Instead now law has different functions under liberal legalism, the main being to facilitate and provide mechanisms for social interaction
. There are different interpretations of this idea of liberal legalism however in which we see different types of liberal thinkers. There are Deontological and Utilitarian Liberal thinkers, as well as the Classical and Progressive Liberals. Between these groups of liberals we see different ideas and debates arise. The first of the two significant debates amongst liberal thinkers lies with the Utilitarian and the Deontological liberals, and pertains to the question, “...where to draw the bright line between the individual and the community.”
 Utilitarians place importance on the community of the individual, “"the classic example is the situation where utilitarians suggest that it may be appropriate to kill one person to save the lives of ten."
 Whereas Deontological thinkers would argue that there are some rights, such as killing another individual, that no matter the circumstances should not be broken or overridden. Here we see a dramatic divide between each sides ideals about emphasizing rights for the individual versus the rights of a society amongst the two different liberal groups. We see an example of this debate in The Canadian Charter of Rights and Freedoms, where we have unbreakable or entrenched rights (deontological) that are allowed to be broken if, “demonstrably justified in a free and democratic society” (utilitarian).
 The second debate involves the importance and different perspectives of equality, between Classical and Progressive Liberals. Classical Liberals support the idea of full neutrality, meaning the State cannot discriminate against any individual because of their identity. Their focuses are on having a completely equal society for all citizens. However, Progressive Liberals believe that just the idea of having a neutral or equal society is not enough, and that active steps must be taken to insure his equality. For example if there is a once disadvantaged member of society, these steps would insure that they are able to compete on an equal level as the rest of society.


In the case of R v. Williams liberalism is very evident throughout. In his trials it is clear that racially biased jurors were standing in between him and his fair trial which is why he filed for the challenge of jurors. This challenge directly relates with the very principles of Liberalism in the sense that he believed he was not being seen fairly due to identity. Williams felt that prejudices against his aboriginal ethnicity would result in him dealing with the harm principle. The harm principle in Liberalism is when ones actions infringe on another individual’s rights to freedoms being neutrality, equality, and liberty. Here Williams acted upon his right to liberty asking to be able to check each juror for racial bias and was rightfully granted by Hutchinson J. This was the right decision made by Judge Hutchinson because under Liberalism an individual has the right to completely neutrality and this would be unable to be had with racially biased jurors. 


This neutrality was infringed upon by both Judge Esson and Vickers, when they did not allow for Williams to challenge jurors prior to the next trials. Their reasoning was that because jurors are placed under strict guidelines they will only view Williams form the perspective of the case and not identity. However this goes against one of the key ideas of Liberalism because if any juror is biased towards Williams identity it will then be in violation of the harm principle and be infringing on Williams freedoms. Unfortunately for Williams these biases led him to fear of an unfair trial and the belief that his rights were being infringed upon, and the Judges did not properly approach his concerns. This case included aspects of juror impartiality that should be looked at as a precedent for upcoming cases dealing with the same issues. Since it is clear that Legal Liberalism was present in this case and will be anytime issues of equality arise again. 
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Case: R. v. Williams [1998] 1 S.C.R. 1. 1128
Type and Level of Case: A criminal law case pertaining to a robbery of a pizza palour that saw appeals through the lower courts before being heard in Supreme Court of Canada.

Facts of the Case: 

· Victor Daniel Williams, an aboriginal man, was charged with robbery of a pizza parlour   in Victoria, British Columbia in October, 1993.

· Pleaded not guilty, elected for trial by judge and jury stating that the robbery had been committed by another person that resembled Williams. 

· In the first trial Williams successfully issued an appeal to question any jurors who were potentially biased towards aboriginals, justified by s.638 of the Criminal Code. After ruling by Hutchinson J, Williams was allowed to ask questions to all potential jurors pertaining to racial bias’. Following this decision the Crown pushed for a mistrial due to procedural errors in having the same two jurors on every challenge and ‘unfortunate publicity’ during the selection process. Though Williams objected, the judge favoured on the side of the Crown and the mistrial was given. 

· In the second trial, Williams request to challenge jurors was heard by Esson C.J. Williams then had four witnesses come testify on the right to challenge during the jury selection process. However the Court of Appeal ruled that Williams was in fact given a fair trial therefore corresponding with section 11(d) of the Canadian Charter of Rights and Freedoms, under which everyone is promised a fair trial. 

Issues:

· Finding a completely impartial jury when race is part of a case

· Williams appeal was based on a belief that the jurors were racially biased, not based on hard evidence that they in fact were

· That community prejudices affected the case regardless of who the jurors were

· That Williams main form of defence was based on biased jurors, rather than hard evidence proving his innocence.

· When to use and when not to use the challenge for a cause

· Does challenge for a cause accomplish what it is aimed for, or just lengthen time of the case

Judgement:
Read by Mclachlin J. it was concluded that it was within Williams rights to question each juror in order to rid of members with a racial bias, as written in s.638 of the Criminal Code. They believed it was important to have the fairest trial possible and one without prejudice, stating that the trial judge should have allowed the challenge for cause originally. Williams appeal of his conviction failed, and was upheld due to Esson J.’s cost benefit analysis. This states that the cost of the challenge of cause would outweigh the punitive effects of a fairer trial and hence the decision was final. 
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