Laws 1000B Final Exam Study Notes
Law Is:
1. Authoritative- has some element of authority. Not your peers doing it, there is a hierarchy of authority. Someone is in a hire authority to punish.
2. Reactive- The law doesn’t do anything unless it’s prompted. It addresses problems when they’re already problems. Always trying to fix something we recognize as not working. I.e.: Legislation
3. Interested in “problem solving”- focused on fixing the issue that’s before them. It’s always about problem solving
4. Adopts and artificial “black and white” view of the world- Things in law are or they aren’t. When a decision is made, that is final. You either win or you lose
5. Law is seen as instrumental- It is something that is supposed to work on something else. I.e.; if you want to socially fix something, you must bring law into the matter
6. No need to question founding assumptions; Law does not challenge its key assumptions. 
Cordozo
· Believed the key element of what made law was its ability to promote predictability in society

Homes Jr
· If you want to know what law is, you need to look at what the courts are doing. What decisions are being made right now. If you want to know what the law is, you need to see where the law is made from and where it becomes actions. What judges say is what the law is. 
Ehrlich
· Believes law is not narrow, it is much broader. The “living law” is spread out thought society. Law is rooted in norms or community. Law governs our lives. It’s about what we do on a daily basis. 
Weber:
· Believed there were 3 elements;
1. Preassure of threats must be external from some other source (must look outside the disute)
2. Must involve coercion or force (can be psychological/physical)
3. Those who enfore these must have official roles to enforce the law
· Customs: are rules in definite situations- of relatively long duration and are observed without deliberation and without thinking. There is no sense of duty or obligation to follow them
· Conventions: are rules that involve a sense of duty and obligation. Pressure to conform is exerted through disapproval on those who do not conform. The central difference from law -> lack specialized personnel to instumentalize coercive forces 

Donald Black:
· Law is essentially government controlled. Law is the normative life of citizens. Public life vs Private Lives. In private life all rules change, but law is the public version of our private lives. 
· He believes there are  4 Styles of Law:
1. Penal/Social Control: all about punishment. The relationship between victim and offender. Punishing people for what they have done
2. Compensatory: The offender and the victim are more understood as parties to a contract. Basically, the offender has broken his side of the contract and the victim should have compensation
3. Therapeutic: We’re more interested in the offender. Essentially, the offender is broken and needs to be fixed. It’s about therapy and something is wrong with the offender or they would not have committed the crime. The law is more or less like a doctor and making things whole. 
4. Conciliatory: Is about mediating. We are able to get over things after they happen. No blaming is needed, we want to look forward and stop dwelling on the past. We want to mediate the interests of both offender and victim. 
Consensus vs. Conflict View:
Consensus: 
· Two models of society, Society is a unified whole. Each thing in society has a particular function, an integrated whole. We all have some level of basic set understandings and interests of what we want our society to be. Conflict must usually get in the way. We all know what we should do in our society, people who don’t do things the way we do, haven’t recognize the collective consensus of what our society is and refuse to be brought into whole. We all are in this together, society is a unified whole and is a collective project. Law has a very important place in this. Law is a neutral frame work. Law makes sure consensus is maintaines. Promotes shared values and strengthens social order that we currently have. Law is about harmony and compromise so that everyone fits in with everyone else. 
· Society is functionally integrated (Whole)
· Relatively stable system held together by consensus on values (shared culture?) 
· Conflict is minimized and seen as needless 
· Conflict engaged in by groups who do not yet recognize or understand their common interests (Criminals? Outsiders?) 


Conflict:
 
· Society is characterized by conflict and is only held together by coercion (different kinds)
· The only thing that binds society together is conflict, dominations and coercion
· We all have common interests
· Society is always on the brink of breaking down
· Order is temporary and unstable
· Groups strive to maximize their own interests. We can not be in the same boat together because our interests are polar opposite
· **Conflict is essential component of social interaction** Conflict isn’t necessarily bad, but to think we all have a set shared of values is false in this ideal society. 
Natural Law
· Lex Iniusta non est lex: an unjust law is no law at all
· OUTSIDE MAN MADE LAW
· Outside Human Controls
· God given law determined through human reason
· Cotterrell; Natural law is dead. In society today we’re not interested if laws are good or bad, we’re interested in promoting compromise. The law is not based on absolutes, only on what works rather then if its moral. 
Legal Positivism
· Goal of law is to promote predictability, calculability and stability of social relations (Law as Science).
· Laws are historically & socially contingent – Not eternal. It had to be something that we did
· Not interested in the morality of the law
Legal realism
· Law is there, but there are different ways to understand it
· If you want to be able to look at how the law it, you need to look at how it’s being applied. It’s the difference of looking at law in the books and law in action. There is always a gap between these law in the books and law in action. 
· Homes Jr “judges make law rather than find it”- law is what the judges say it is. (they must know the context)
Early Marxist Approach
· Societies are fundamentally divided
· Held together through class system
· Unstable and temporary 
· Capitalism is internally contradictory system which is destined to fail resulting in Communism (last stage of history)
· The function of the law is to keep the distinguishment of the two classes, once that is done we wont need classes
· Law= tool of the bourgeoisie to maintain dominance 
· This is done in two ways
· Force (coercion)
· Ideology (Consent)
CRITICAL LEGAL STUDIES
· We need to break apart the poor assumptions of the legal system
· Took on projects to undermined the current assumptions of legal studies and law- explicitly political 
· If you look at the application of law, theres always indeteminancy. It’s always unclear how things are going to clear out. We don’t know how things are going to be applied or interprated by judges and people. 
· Advantage: move beyond context- looks to assumptions on which law is based (formalism/individualism), challenges status quo)
· Disadvantage: No consistent direction as to what should be done; if law is only politics ‘by another name’ then no stability, calculability or predictability (miss law’s power) 
· Main question: What is the context in which law exists and how do the current assumptions/foundations in law and the legal field create or maintain inequalities in society? 
Feminist Approach
· Law is from a male perspective
· Made by men, interprated by men, they are on top
· Law’s treatment of women reinforces particular stereotypes and (negative) constructions of what it means to be a women
Critical Race Theory
· Inequality overlaps; you may be discriminated because you’re a minority
· Pro: role of race in foundations and operation of law highlights the roles of multiple forms of discrimination
· Con: Idea of race is only macro level- ignores interpersonal constructions. Like CLS & Fem. Lack method and focus
Legal Pluralism
· The idea that you can have many legal systems in one place at one time- can overlap
· Eugene Ehrlich (1917) concept of living law: 
· Law can’t be imprisoned in code
· Can’t be reduced to words in a book
· Not in legislation, rather in society itself; living law
· If we all live by it, then that is probably what the law is at any given time
· Laws center of gravity not in legislation but in society itself
· Law that dominates life even though it had not been posited in legal propositions. 1) legal documents (contracts) 2) observing everyday life (commerce, custom,) of people recognized by formal law and overlooked
· Pro; Recognizes everyday practice, competing systems of legal justifications and sanction, law without states, law is linked more to everyday order and natural practise, law is not nearly what’s written down. You don’t need to have states. It’s not merely legislation. 
· Con: where can the lines around law be found? Definition too broad and unworkable.
Hagan “The New Legal Scholarship”
· Internal (Doctorial. By looking at what the law on the books is, different cases, legislation, documents)  VS….. external (imperial approach, social scientist approach. Rather then the law itself, we can look how law operates more generally)  Approaches 
· 3 Advantages to post doctrinal study:
1. Rejects idea law sits above society. Begin to understand the law through its affects. Less formal manifestations of law. Eg: plea bargaining
2. Law is plural. Not only criminal law or coercion, but also law as regulation and enabler. Law does a lot of other things. 
3. Law is recognized to have symbolic functions: provides practical frameworks and symbolic ones to structure and organize peoples  lives/ relations (legal consciousness).  It allows us to make sense of society
Hobels Functions of Law
· Law exists to order our lives and give stability
· Assuption: law is essential to the maintenance of society i.e: must be minimally present
· In primitive societies (problems) these “law-jobs” are fulfilled to some degree (Hobel suggests ours is the best)
1. Laws have to define relationships. Between unity and what we can expect from one another: We can’t go around doing things that aren’t acceptable. How we interact with one another.
2. The allocation of authority and the right to exercise physical coercion as a socially recognized privilege (allocation of authority) 
3. The disposition of trouble cases as they arise: what judges  do (dealing with troubles cases). Things that can’t be left to individuals to understand by themselves. If we can’t agree on something, we can always go to a third party to get help (courts) 
4. To adapt to changes in social life and redefine relationships accordingly- the ability to evolve (adaption- modify laws). Must have the means of allowing social lives to change over time. If it doesn’t, it becomes useless. 
Weber 3 Types of Authority
1. Traditional/ Customary: Relies on certain role i.e - Tribal Chief, Council and elders, Monarchy
2. Charismatic: Because of the individual, we grant them authority because of who they are. Link to Natural law/ outside. 
3. Legal/rational: System of offices, expertise and bureaucracy, predictability, stability
The Cheyenne Way
· Definitions of relations- if you want to borrow you have to leave something as I) security and II) Identification.
• Case of Wolf-lies-down. We can see the 4 functions in the story:
1. Definition  of relations- if you want to borrow you have to leave something as I) security and II) identification of borrower
2. Authority has been placed in the Elk Elders to give guidance and resolve disputes. Also has authority to get the property back. So they fulfill function of police and judiciary.
3. Disposition of trouble cases is with the borrower and Wolf-lies-down. Here restitution is the indicator of success. The parties to the dispute are ultimately the mediators of their own dispute.
4. A new rule or policy is made so that in the future property will not be borrowed without asking to avoid uncertainty and future conflict.
Durkheim: Morality and Law
· Societies are bind together by our ability to share values
· Society is important with these shared values
· If you look how traditional societies are bound together, they are bound together my mechanical solidarity (Solidarity is the integration, and degree and type of integration, shown by a society or group with people and their neighbours) to organic solidarity (Society is like a giant organism. We’re all functioning and providing different roles where we all work together to keeps society functioning). 
How is Morality Different than Law? 
· Morality is either right or wrong, never in the middle
· Modern law = framework to peacefully solve conflicts (Negotiation - Cotterrell) – flexible & changeable (considers context).
· Modern law tends to prove a framework for a compromise or negotiation

R v. Dudley and Stevens
· Involves the definition of murder as an unjustified intentional killing
· Still important case for common law ‘defense of necessity’
· Illustrates policy aspects of law (influence of politics)- idea that law is used as political tool
· Illustrate moral aspects of legal decisions; can’t ever escape morality and law
· Shipwreck! (English yacht Mignonette off coast of S.Africa) and they have to abandon the boat (life boat) 4 survivors) 
· All survive (Dudley, Stephens, Brooks and the cabin boy, Parker)
· All they saved from the crash was turnips and his navigation equipment 
· Survive on these turnips and capture a turtle, time drags on.. no end in site
· Parker begins to drink sea water and he begins to go crazy
· Day 18: Dudley (captain) & Stephens suggest possibility of sacrificing one person, Parker is moaning and incoherent.. 
· Day 20: Dudley & Stephens suggest killing Parker & do so despite Brooks’ (weak) dissent, they offer a prayer and yeah… brooks joins in too though. Brooks says its not a good idea, but partakes in it anyways, doesn’t try to stop it
· All three eat Parker and drink his blood
· Day 24: Dudley, Stephens and Brooks all rescued
· The court recognized that they would have died if they had not eaten Parker but they could not have known this at the time they killed him
· Legal issue: Was killing parker murder (unjustified intentional killing of someone) ?
· When they were arrested, they were in shock
___________________________________
Devlin (& Mill) on law and morality
· Framework of social liberalism and conservativism
· Mill: harm principal & conditions necessary for state to infringe on individual freedom
· Mill: state can’t have business in anything that isn’t hurting anyone else
· Liberalism: Indv. Have rights, freedom is rising phrase- should be able to do what we want
· Conservativism: belief in value of things like community tradition
· Devlin: We may not need common religion, but we need a common morality
· We must know what god and evil are
· The state can get things wrong, they may think they are good- wrong
· Devil thinks mill is too optimistic
· What we’re talking about is freedom of question
· Just because there are mistakes, society shouldn’t fall apart
· Society is too intolerant and too much tolerance is bad
· Devlin: No such thing as victimless crime. If you’re committing a crime, you’re hurting society
R v. Butler
· Precident setting case in Canadian law
· Are obscenities provisions in C.C.C a violation of rights
· Can we still think of obscenity in moral terms? Is there any other way?
· Tried with 173 charges for obscene material- judge finds butler guilty on 8
· What defines something as obscene?
· How does crown prove it offended community- standards? 
· Two tests:
1. Community Standards Test: Court applies a test
· Test must be a national one- not only based on a small community.
· Standard of tolerance: this is not what we would tolerate as individuals but what we would allow other Canadians to be exposed too
2. Degrading and Dehumanizing test
· These materials place women (and some men) in positions of subordination, submission or humiliation
· Run against the principles of equality and dignity of all human beings
· Consent cant be given
· Fails community standard test being its perceived by public opinion to be Harmful to society and particularity women
Categories of Porn
1. Explicit Sex
2. Explicit Sex with Violence
3. Explicit Sex- Degrading & Dehumanizing 
· Harm : 1) Anything that predisposes persons to act in anti-social manner as the physical or mental mistreatment of women by men or what is the reverse OR 2) Prevent anti-social behavior- undermine society’s proper function
Swinger Club Cases
· R v. Labaye (2005) 
· Owns a club in mtl- swingers club- must be a member
· Found “social harm”: sex took place in the presense of other members
· Conduct was incident because 
1. It was degrading and dehumanizing and would
2. Induce anti-social behaviour by degrading moral behaviors
3. Raised risk of STD
_______________________________________________________________________
Constitutional Law
· Can’t be changed by legislation
· Charter is a part of the constitution
· 3 components of Canadian Constitutional law:
1. British Foundations (BNA Act/ Constitution Act)
2. Federalism
3. Canadian Charter od Rights and Freedoms
British Foundations
· 2 Principles
1. Parlimentary: parliament is all powerful- if they wish to do something, they can
2. Rule of Law: not wildly agreed upon: no one is above the law
Federalism:
· POGG: peace order good government
· Canada divided between the fed & prov govts
· 91: federal: military, weights &  measures, criminal law, private property
· 92: Provinvial powers: health care, education, provinces
· Provinces cant take shit from feds
· Argument & framework of const govt in Canada can enact legislation w/ POGG 
· Intravirus: Within your power, within jursdicition
· Ultra Virus: outside power
Constitution Act 1982
· If we wanted to change the constitution we’d have to go to Brittan 
· 3 Types of Gov’t Amendments
1) General: need vote from 7 provinces & those provinces must make up 50% of the population
2) Unanimity: in order to change things, everyone must agree
3) Relations between provinces
4 Principles of Constitution:
1) Federalism
2) Constitutionalism
3) Democracy
4) Minority Rights
_________________________________________________________________
Bill of Rights
· 1960’s
· Not entrenched
· Only applied to Fed leg and reg
· Indiv. Needed protection from the state
· Did not apply to provinces 
· Application of this bill was patchy
***The Oakes Test***
· Logic that happens with Charter Challenge 
· Question 1: Is there a rights that are violated? 
· Question 2: can these violations be demonstrably justified in a free and democratic society
· OAKES:
· Part 1: the objective must be of sufficient importance to override the protected right
· Part 2: the means chosen are reasonable and demonstrably 
· PROPORTIONALITY TEST
a) Rational connection between legitimate means and ends (≠arbitrary)
b) Impair the rights as little as possible
c) Proportionality between measures and objectives (more severe the limitations on right the more ctique the object must be)
R v. Oakes
· Charged with 8 counts of trafficing
· Oakes argued reverse onus to prove he was not intending to traffic was violtion of his charter rights
· Corut argued that prohibiting narcotics was sufficiently important but failed the proportionality test as there was no ratuinal connection between the fact of possession and fact of presumption
· You would need to prove he didn’t wanna sell

Constitutional Law Today
· Lawless procedural and more substantive
· Doctrine of progressive interpretation
· Constitution as “Living Tree”- Persons case
· BNA Act planted in Canada a living tree capable of growth and expansion within its natural limits
· Constitution has much wider way in which it’s supposed to be interpreted 
THREE FOUNDING LAWS
1) Aboriginal Laws
· Not recognized as law because to be considered in civil “must be codified” (Written down)
· Plurality of high complex legal system prior to colonization. Clear rules on property, hunting, relationship
· Champlain says aboriginals have no law
· As population falls- you have an anbandonment of the treaty process
2) French Civil Law
· Civil Law
· Law result abstract ideals and principles
· Way of understanding law 
· Key source (Accademia and teachers)
· When france came to canada they brought French law
· Russel: If you look @ Canadian law you see non distinguishable things in practice
· Quebec Act 1774: failure of English assimilation
· Today: majority of court prceedures indistinguishable from English common law
3) British Common Law
· Concept of kings peace 
· Royally appointed judges based in London sent out on circuit to deal w/ serious cases and oversee local admin. 
· Judicial decisions built such that law was made common to the whole realm 
· If you had serious crimes, you would need to wait for the judge to come
· Like cases would be treated alike (precedence) 
· Common Law: based on local solutions not abstract principles 
· Judges require “like cases be divided alike”
· Today, Can common law is often understood as judge made law 
Principle Source of Can Law
· Making Law
· Statutes
· Case Law: Judges should not make law only interprate it
Subsidiary Source Law
· Custom 
· Does not play large role in Canadian law 
· Books of Authority
· Secondary sources that judges can turn to for guidance
Legislatures
· V & n: Judge made laws
· Enact legislature 
· Make laws for whatever they want (rely on constitution)
· Need to be justified BUT politically accountable 
· Parliament can change things easy
Functions of Legislature
1. Conflict Management
2. Integrative
3. In Canada, “Special Relationship” with First Nations
Pre-Law Stages of of Activity
1. Investigation of publicizin of problem 
2. Information gathering
3. Formulation
4. Interests aggregation 
5. Mobilization
6. Modification
Principal Sources 
· Two main sources of law 
·  Statutes (legislator) 
·  	Codified law
· Democratic process (stages)
· Democratic Legitimacy (Parl. Sovereignty)
· Caselaw (judiciary) 
·  	Est. through decisions of courts 
· (e.g. Harm in Butler, Necessity in D&S)
· Result of judicial interpretation 
· Morton - seen originally as “elitist”
· Keeps process “dynamic” and flexible - open to change
Administrative Law- Creature of Statute
· Has a law making capacity, makes decisions and creates laws in the form of regulations
· Doesn’t fall into principal sources, attached to legislative process but doesn’t work in the same way
· Functions: investigation, try and assure compliance, rulemaking, enforcement, they also are like judges, rely on natural justice. 
· Merits: speed, informality, flexible, enterprise, and continuous surveillance of industry, are not weighed down by the problem of courts- tend to go quicker and are more informal. 
· Trouble: “regulatory capture” (oil spills in US) informality, inaccessible- to average people. Theres a tight relationship between industries that if regular people have an issue, they have a difficulty accessing it. 
CRTC (Can Radio- TV and Telecommunications Commish)
· Created by the Broadcasting Act (1968)
· Purpose to serve Canadian public
· Issuing, renewing licences
· Oversee mergers, acquisitions & ownership
· Don’t regulate internet context
· Public information/consultation & concerns about industry
· Has a huge amount of power
· Made up of 13 commissioners- hold much power to make decisions 

Adjudication vs. Legislation
	The Courts
	Legislature

	· Focused
· Piecemeal (individual case before them)
· Resolution, must decide something (end)
· Legal Facts
· Reactive
· `Justice`
	· Broad (Neg. Interests)
· Problem Solving
· Process: the mere fact about the debate, as long as there is a process being debated is a good in itself
· `Social Facts`(Political)
· Proactive (moral panics)
· Speed



Rules of Statutory Interpretation:
1. The plain Meaning Rule (Literal/Strict): You interprate the word very specifically. 
2. The Golden Rule: You take the strict meaning of the word except when doing so would lead to an absurdity.  
3. The Mischief Rule aka The Rule in Heydon’s Case: The judge doesn’t look at it literally, look for underlying mischief or underlying harm or wrong that parliament intends to address through the law- what is parliament trying to prevent.
· Gorris vs Scott (1874) baaahhhh: gorris owns sheep, scott owns a barge, gorris wanted to get sheep across body of water, scott puts sheep on his barge, the sheep slide off side of boat to “sheepy graves”- all dead. Scott gets back and tells Gorris and Gorris takes scott to court. He tries to say theres a law that basically says if you had more then sheep, they had to be penned (fences). Judges looked at harm parliament was trying to prevent with this law- they said it wasn’t to prevent them from dying the storm, it was to prevent disease. The law doesn’t imply here in this case.  
4. “Modern Approach” (Canada)- Contectual : look at all the context in which the law is being applied
R v. Hasselwander 
· Wanted to register a mini housy(gun)
· We have restricted weapons (own- licence) and prohibited weapons (can’t own a automatic weapon)
· No one is using a gun like a mini for hunting- it’s not to shoot deer- its to shoot other people
· Wanted to register this gun, and someone said no- seized his weapon
· Hasselwander said it’s a restricted weapon
· The whole case hung on the single word “Capable” – distinction between two weapon types. 
R v. Scott
· Robbed convenient stores- owner saw him in a lineup
· Put on stand to confirm identification 
· Court said gun is both real and fake at the same time 
· Lawyer said you can’t prove if its real or fake
· The term imitation firearm means real firearms 
· The result, as so often the case where courts mutilate logic and language in an attempt to beat effectiveness into defective governmental drafting, is uncertainty, anomaly and injustice” (Allen in Criminal Focus)
Anatomy of Judicial Decision
· 2 basic parts
· Ratio decidendi: reason for the decision
· Obiter dictum: outside the decision. All the stuff that happens in the case, but not the reason the case is decided
· Judges don’t always tell you what the ratio is- you must figure it out- what is the case really about? 
· Source of who has and makes these decsions makes a lot of difference
· Some courts have to follow it but some courts don’t.
· Source =weight
· Legal facts must be the same- similar legal facts
· Split decisions (from appeal courts)
Atiyah- Doctrine of Precedent
· In many cases there may be multiple reasons within a case
· Precedent is not setting rules
· Two Limitations: theoretically clear but often blurred
1. Multiple Reasons
2. Multiple Judges
· Eg: Morgentaler decision (2+2+1/2) 
· Precedent happens in a much more organic way- tends to be a cluster of decisions
Llewellyn and the Realist Take
· We have an idea of law and precedent that doesn’t really hold water
· When looking at precedent we need to notice that it’s not a system of certainty 
· Judges = tired into past decisions- can try to use certain tools to free themselves to move the law in another direction
· In another way to use this is the following two 
· Strict view vs. Loose View of precedent 
· Strict View:
· Narrowest view of a decision
· Used on “unwelcome” precedent
· Judges/lawyer take narrow view of case- and say which ones are applicable or not
· Lawyers do this when they want to get ride of a case that doesn’t support their view of the law
· Casting off the weight of past cases
· Loose View
· Broadest view of a decisions (multiple ratios)
· Makes your case become applicable
· Used to capitalize on welcome precedent
· Using cases as spring boards for your own argument
· One approach gets ride of a case and the other seeks to include cases to support claims
· Forward and backward looking @ the same time
· Lawyers must seek to  macimize the value of a precedent- to do this means to know both sides. Must be able to persuade the court through reference 
Dispute Resolution
· Adjudication= formal court process (judging disputes)
· Civil and criminal (focus on rights & duties)
· 2 main types:
· Informal: form negotiation to dueling
· Formal: more attached to the state
· We have to understand these different values
· Informal: They tend to be quicker, and tend to be more satisfying 
· V&N say we need to understand these 
· Process of shaming
Characteristics of Canadian Court
· Adversarial System- legal fights
· Court room set up to have legal fights- judge decides who wins and who looses 
· Open and accessible 
· Young offenders & publication bans( prevent reporters to talk about whats happening in the court room) 
· Violation of public rights to know
· McLaughlin CJ: more effectively communicate decisions to public: Court should be open and accessible- person on staff who meets with reporters to discus cases 
· Air of formality – ritualized
· Manners versus merit
· Exclusive & mostly alienating
· Closure of specialized knowledge (all professionals) 
Adversarial vs Inquisitorial
· Adversarial: 
· What we have in Canada. A procedural system in which the parties and not the judge have the primary responsibility for defining the issues in dispute and carrying them forward though the system (Brooks pg. 341)
· Judge is “passive ump”
· Judge has to pick
· Inquisitorial: 
· The court, or part of the court has an active role in uncovering facts in the case (eg investigating magistrates)
· Court is part of the process for determining what happened 
Main Principles of Adversarial System
1. Party Autonomy (2 aspects) (Different parties, no one is supposed to be helping them) 
a. Limits the Judges functions to only disputed brought before them
b. Parties bear sale responsibility for definding the dispute to be adjudicated (no other chance of resolution
2. Party Prossecution (2 assumptions) – Parties have right and responsibility to bring forward disputes and to settle dispute
a. Outcome and process has more legitimacy if conducted through an adv. Process
b. Adv. Process increases accuracy of fact finding
Frank Fight Theory vs. Truth Theory
· Frank says that adv is a theory about legal fights- we need to pay attention to the theory of truth
· Not advocating for Inq. 
· He’s saying that we’ll still have adv trial but we should incorporate inq system too
· He is neutral 
· We need to still correct some things for a adv.
· Courts aren’t interested in truth but only facilitate legal fights where those with more resources almost always prevail (must end with winner) 
· Not true justice because dem. Assumes basic equality before the law – lacking in current system
· Economic factors always determine the outcome of a trial – in both civil and criminal cases- pretty hard to argue against it 
· We arrive equally with a judge- but frequently we have to see that we’re selling our justice- structure of adv. Creates a problem- leaves responsibility on the shoulers of indiv. 
· Courts are always neutral is WRONG- always interested in the outcome of the trial 
· Courts wanna sustain life through their decisions 
· McLaughlin: increasingly its poor and middle class people who can’t use courts
ADR and Restorative Justice
· Alternative Dispute Resolution
· Restorative Justice is usually seen in Criminal Law 
· ADR is usually applied to civil disputes (tort, divorce and custody) 
· Restorative Justice has an underlying thread together
· The link is that it’s a different understanding of what we want courts to do and what a legal process should look like
· Focus is on problem solving- and addressing them more directly 
· Focus more on reconciliation rather then guilt- rather than punishing past behavior the idea is that in resolving disputes we should be future oriented- different approach to disputes
· It’s about moving from ending disputes to solving disputes
· Diversion of cases from formal justice system- very expensive to go and very expensive
· Courts always called upon to take on disputes – diverting cases from formal justice system to informal justice system
Goal of Restorative Justice
1. Restore the relationship between the victims and the offender and the community- getting things back to the status quo 
2. Prevent future crime from occurring
3. Give victim(s) a chance to express feelings about the harm and how they think it might be avoided in the future 
What is ADR? 
· ADR: Alternate Dispute Resolution 
· CASE: Cost: cheaper for everyone including the state,  Accessibility: not a court room, you only have to hire a mediator, you don’t have to wait for a court date or anything like that, Speed: fast, Efficiency: you don’t have to wait for court, 
· Key reason: you don’t have lawyers and court infrastructure 
· Court Procedures are not present 
· This is a way to resolve things, makes sense for all involved
· THE ADR SPECTRUM*(chart in vago and nelson pg 206) 
· They give you the range of things we’re talking about
· Negotiation, Mediation, Arbitration, Adjudication- formal court process (litigation)
· Range of processes (alongside traditional approaches)
· Negotiation: highly informal 
· If people are negotiation, we’re totally in control
· Indiv. Control 
· 3rd Party (-)
· Cheap
· Mediation:
· 3rd party
· You can try to negotiate, theres no rules, but you need to try and see the compromise 
· You and other party higher mediator- sits down and talks to you 
· They impose the conversation
· They don’t really have a lot of power- they facilitate money
· Arbitration:
· Mediation
· You have the presence of a third party, they can make decisions, 
· You have to accept their decision
· 3rd party offers a judgement 
· Doesn’t have to be binding- both parties don’t have to follow, they can ignore
· Both parties have to agree who the 3rd party is
· Adjudication: highly formal
· Turned it over to court parties, you’re not in control of the process anymore. 
· 3rd party has all the power- controls final decisions
· Far more expensive
· Can’t really ignore what a judge says 
Fiss (The Luberal Position) 
· Assumptions
· Justice system reflects shared values in society
· Justice process is a manifestation of this consensus
· Everyone is equal before the law- all the same beliefs to do with law
· Faith based could not be accommodated because divides citizens
· Threatened out common good
· Critique
· Sees ADR as a second class justice because its not committed to Rule of Law, due process, or the adversarial process
· Clearly Hierarchy- ADR must always be below the formal justice system and never a substitute  

2 Conflict Perspectives 
· Assumptions
· Society is divided and characterized by conflict
· Justice system is apart of a whole series of structures that maintain systemic inequalities
· Critique
· Dulls resistance
· Mobilizes communitites to just maintain status quo
· Informal social control that is less costly and dangerous for the state
· Individualizes conflicts & ignores role of the justice system in inequalities
· ADR mystifies or veils the real oc. Relations 
· Privatizes these disputes- mystifies real disputes 
Sargents 2 Themes
1. Inadequate Promise of ADR (Liberal) 
a. The procedures and due process guarantees of the formal justice system provide best mechanisms to redress the imbalance of power between the parties at dispute 
2. False Promise of ADR (conflict & fem(
a. The liberal assumptions fail to see the current systems role in maintaining and legitimizing inequalities 
b. ADR because it does not address the justice system, will also just maintain the status quo
c. Worse, it promises empowerment to traditionally excluded voices but effectively excludes voices in the crusting quest for consensus 

What Limits Access? (Mathen)
1. Standing before the court: not open to a private litigant to revive litigation in which it has no personal interest- you must be able to make your case
a. Limits public interest 
b. Limits the types of cases brought to court
c. If the court doesn’t recognize that you’re affected by them, you will not have a case
d. Limits people bringing forward cases on behalf of others
2. Resources: Lifeblood of public law litigation
a. Unstable funding
b. Resources have to be stable 
c. Rights cases tend to be narrow, there is no general strategy- because there is unstable funding 
d. Access to Justice (s. 10b) : Problem is that this has been read really narrowly. 
e. In many cases you have the right to talk to an attorney, but stops after your first encounter 
f. Rosenburg- if we want to take part in courts, we should have access during pre-trial/trial/victims 
McLaughlin J.
· Middle class Canadians increasingly “frozen out” of judicial system
· Courts = privilege of the rich/not for ordinary people
· Cost & Complexity as main barriers 
· Routine civil cases = 3 day trial costs 60 000$ for each party
· Those with “some income” and a few assets are usually ineligible for legal aid
· “Their options are grim: use up family assets in litigation, become own lawyers, or just give up. The result may be injust.”
· Access links to number of VERY big issues
· Cost to the justice systems, lengthy delays, long trials and the possibility of increased crime
· Trials are more complex than they’ve ever been- complex trials = more protections for the accused 
· Charter challengers, new rules of evidence, expert witnesses increase the length & complexity of cases 
· Judges are passive in the system- can’t help people out to make their case 
· Increasingly difficult if you don’t have resources to move your case forward
Galanter
· Interested in the question of who uses the courts, and who does this effectively? 
· Can we use courts for “Redistributive Change?”
· Legal system composed of 4 elements
· Parties
· Lawyers
· Courts
· Rules
Two main groups of ppl who use courts
· One Shotters (Oss)
· E.g Criminally accused, divorcce, custody, lawsuit
· Smaller unit
· Possibly never been involved in court 
· The case that you’re in court for is really important
· Not interested in primarily in Rule Change but resolution
· Repeat-Players (RPs)
· Use the court regularly 
· E.g large companies, insurance companies, the crown
· Larger unit
· Stakes at risk are lower in each individual case
· Long term interest is the makeup of rules and institutions 
4 Strategies of Reform
1. Change the rules
a. Try and favour those in inferior traditions, but rules don’t mean anything unless you mobilize those rules
2. Improve Legal Facilities
i. Institutional cbange still favours Haves
3. Improves Legal Services (quality and quanitity) 
4. Improved Strategic Position of have nots
a. Need to organize have nnots to see long term change through coordinated strategy (Turn Oss to RPs)

The Legal Aid Movememnt (1960’s)
· Legal Aid programs est. in most provs (US & UK too)
· 50 yrs later … changes for the poor? FAILURE?
· Problem: recognize probs of the poor “not susceptible to traditional legal solutions” WHY?
·  Trad. approach is: problem-solving, client oriented –aimed at restoring status quo (end v. resolve conflicts)
· • Change only through “fundamental restructuring” 
· • i.e. reworking structures that serve legal professionals/ 
· players quite well
· • Systemic Government under-funding also a major limit
2 Models of Legal Aid
1. Judicare Model
a. Private Lawyers
b. Free for service (Certificate)
i. You don’t pay lawyer, legal aid does
c. Some service for all 
d. Mainly criminal cases-some civil
e. Problem solving focus
f. Role of the lawyer is to operate in a traditional matter
g. You have access to anyone 
2. Legal Services (public defender)
a. Community oriented places where you can go to get help
b. Staff Lawyers who are there all the time who run the clinic
c. They are specific to certain area, specialize in some sorts of cases- issues related to the community that they’re serving 
d. Role is to mitifate and eliminate power 
e. Elimination of poverty
f. Neighbourhood oriented 
g. You don’t pick your lawyer when you go there- you get who you get
h. They may not cover all the cases you’re interested in
Weaknesses: Legal Aid Current Model
· Remains gov’t funded- no one wants to fund it
· Over burdened
· Judicare model: assumes lawyers can relate to the poor and have the expertise to deal with those issues
· Legal services: still must focus most resources on one on one problem solving due to lack of funding
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