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Criminal Justice


  September 4th    

Introduction To Criminal Justice

Definition of Crime

· “an act or omission that is prohibited by criminal law” (p. 15)

· requires an ACT (actus reus) and MENTAL ELEMENT (mens rea)


· CHALLENGES: 


1) There is very little agreement on what is “bad” behaviour and whether 


     something should be criminal at all




-ex. smoking weed, prostitution, assisted suicide 




2) Behaviour that is “bad” is not always criminal




-ex. environmental crimes (do not let certain things into environment 



        ie. water and air)



3) We agree that some behaviour should be criminal, except under certain 


     circumstances




-ex. self defence, drugs for medicinal purposes, killing in times of war, 



        capital punishment
Value Consensus Model of the Administration of Justice
· the view that crime and punishment reflect commonly held opinions and limits of 
tolerance

· reinforcing notion that we as a society agree on values and content of law and reaffirm our 
social values and boundaries; tells us what is right and wrong; presumed to represent 
agreement in society as to what should be in the law 

· through the law, society reaffirms social boundaries, values and maintains social 
cohesions

· crimes are mala in se     ie. crimes “in themselves” (“inherently bad”-how can you ever say 
killing is right?)

Conflict Model of the Administration of Justice
· crime and punishment reflect the power some groups have to influence the formulation and application of criminal law

· more likely to protect power groups than it does a poor group in society 

· the law is one tool which the powerful use to protect their interests and maintain control over less powerful individuals and groups in society
· crimes are mala prohibita      ie. crimes only because they happen to violate a statute (bad only because they are labeled as bad not inherently bad)
“Regulating” vs. “Prohibiting” Behaviour

· Regulated Behaviour: is generally not criminal 

- ex. speeding (driving is allowed but it is regulated) drinking (you have to be a certain 
         age, can’t drink or drive)

· all levels of government have responsibility for regulating behaviour 



· Criminal Behaviour: is generally prohibited – more likely to be ‘true’ crimes

-criminal behaviour is the jurisdiction of the federal government

Rule of Law

· all citizens should obey the law, expect punishment if they break the law, and look only to the legal system to respond to transgressions committed against them


· the legal system must be fair and impartial in its responses

· only elected officials can decide what is against the law
· a law must be clearly written so that everyone can understand which activity is referred to

· a law must apply to everyone
· a penalty must be defined for breaking any law

Principles of Criminal Law (p.16)
· a guilty mind must accompany a guilty act

· no crime without law, no punishment without law

· ignorance of the law is no excuse

· no one is compelled to incriminate (give evidence against) him/herself

· no one can be subject to double jeopardy,  ie. you cannot be tried twice for the same offence (with specific exceptions)

Crime Control Model of Administration of Justice

· Primary Goals: is the protection of the public through deterrence and incapacitation vs. the protection of individual rights

·  concerned mostly with the efficiency and speed of processing cases through the cjs 

· it depends on a high number of cases processed with the minimum amount of interference


· operates on the presumption of guilt - if you make it to the court stage, you are probably guilty

·  geared toward encouraging guilty pleas
·  the truly innocent will be screened out at the early police stage
Due Process Model of Administration of Justice

· the state possesses extraordinary powers
 

· individual citizens are weak in comparison to the state 

· the criminal justice system is one of the most coercive (powerful and forceful) arms of the state (can take your liberty away)

· we must protect individual accused persons when faced by criminal allegations by the state by creating barriers to the exercise of state power 


· each stage in the cjs is seen as a hurdle that the state must overcome in order to process an accused deeper into the system – the distinction between legal guilt and moral guilt
·  these barriers are also seen as checks on the high degree of discretion of the agents of the state in the administration of justice

·  rights accorded to accused are there to ensure that the state meets very high standards, and bears the burden of proving guilt beyond a reasonable doubt 

Discretion
· the freedom to choose between different options when confronted with the need to make a decision (p. 11) 

· it also involves doing nothing
· an inherent part of the administration of justice
· exercised by community, police, Crown, judges, correctional authorities
· has both positive and negative outcomes
· mechanisms developed to limit or control it include policies, mandatory sentences, judicial precedent
Inaccurate Public Perceptions About the Criminal Justice System

· erroneous beliefs that crime is (still) on the increase may reduce ratings of various actors within the system;

· over-estimation of the amount of violent crime committed;

· underestimation of the use of imprisonment for people convicted of violent offences; in fact, Canada has one of the highest incarceration rates in the western world

· greater visibility of the police and, perhaps, higher ratings of their effectiveness;

· individuals with direct contact with the police (as either victims, witnesses or offenders) rate the police lower

Public Evaluations of Criminal Justice Professions in Canada (Roberts, 2002)

	
	Excellent or Good
	Average
	 Poor or Very Poor

	Police
	67%
	36%
	7%

	Defence Counsel
	56%
	46%
	6%

	Prosecutors
	54%
	40%
	5%

	Judges
	50% 
	31%
	17%
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Social Inequality & Administration of Criminal Justice
Defining Systemic Discrimination
· racialization and systemic racism
· systemic discrimination – does not have to be ‘race-based’ (ex. Gender, class)
· measuring systemic discrimination in the cjs

-experience-related data

-comparison data
· example of Aboriginal over-representation

· “racism has a long history in Canada. It has led to denials of basic civil and political rights to Canadian citizens. It excluded adults from jobs and children from schools, limited opportunities to acquire property, and barred people from hotels, bars, theatres and other recreational facilities. In these ways, racism has restricted the life-chances of some Canadians while it benefited others” (Commission on Systemic Racism in the Ontario Criminal Justice System, 1995, P. 21)

Manifestations of Racism in the Justice System
· racially biased attitudes and practices of judges, jurors, lawyers and other court officials
· biased jury-selection procedures
· sentencing disparities
· lack of representation in the criminal justice system  as workers and decision-makers
· perceived neutrality of the law
· perceptions of guilt of minority accused

Commission on Systemic Racism in the Ontario Criminal Justice System (1995)
· “throughout society and its institutions patterns, and practices develop which, although they may not be intended to disadvantage any group, can have the effect of disadvantaging or permitting discrimination against some segments of society”

· often results from assuming the cjs is value neutral, and blind to gender, race, class, ability, etc.
Definition of “Systemic Racism” (Commission on Systemic Racism in the Ontario Justice System)
· “the social production of racial inequality in decisions about people and in the treatment they receive.” (P. 39)
· it is neither natural (ie biological) nor inherent to humanity (ie a natural thing for us to do as a society)
· “racialization is active in any social system in which people act and institutions operate as if race represents real and significant differences among human beings” (P. 17)
Systemic Racism is the Result of a Number of Processes
· the social constructions of races as real, different and unequal
· the norms, processes and service delivery of a social system (structure); and
· the actions and decisions of people who work for social systems (personnel)

-explicit/overt or covert/indirect
“Equality”, as protected by the Charter of Rights and Freedoms
· “requires that policies, procedures and practices neither reflect nor perpetuate bias against members of groups ‘that have experienced arbitrary exclusion or burdens based not on their actual individual capacities, but on stereotypical characteristics ascribed to them because they are attributed to the group of which those individuals are members’” 

· “requires the criminal justice system adapt to diversity within the community it serves. A system that provides only uniform treatment, in effect, treats people unequally by ignoring the needs of those who do not fit into its mould.” (P. 7) 
Systemic Discrimination –Beyond Race
· examples of how treating everyone the same can result in unequal outcomes:

-not providing interpreters to either accused who are hearing impaired or people who don’t 
 speak English (ie. treating everyone the same)

-treating women who are in prison the same as treating men (ex. Strip searching)

-sentencing Aboriginal offenders the same as non-Aboriginal offenders (ex. Imposing fines)
Measuring Systemic Racism
· Peoples’ experiences in the justice system
· impact studies, comparing system outcomes of racialized people to non-racialized people
Aboriginal People and the Criminal Justice System
· were at generally higher risk of criminal victimization, violent victimization and multiple victimizations, than was the non-Aboriginal population (Brzozowski et al., 2006)

· are almost nine times more likely be killed than are non-Aboriginal people; this rate is even higher for Aboriginal males

· have more dealings with the police, as victims of crime (13% vs 7% for the non-Aboriginal population), as witnesses to crime (11% vs. 6% for the non-Aboriginal population) and for being arrested (5% vs 1% for the non-Aboriginal population) 

· are over-represented in courts and correctional components of the criminal justice system: Aboriginal adults constitute roughly 3% of the population of Canada; 

-however, in 2007/08,they constituted 22% of admissions to sentenced custody 
 
 (federal or provincial/territorial)

· the issue is even more problematic for Aboriginal youth: they constitute roughly 6% of the population of Canada, but 31% of admissions to sentenced custody
In R v. Gladue the Supreme Court of Canada stated:
· “not surprisingly, the excessive imprisonment of aboriginal people is only the tip of the iceberg insofar as the estrangement of the aboriginal peoples from the Canadian criminal justice system is concerned. Aboriginal people are over-represented in virtually all aspects of the system. …

· as this court recent noted in R. v Williams, there is widespread bias against aboriginal people within Canada, and ‘[t]here is evidence that that this widespread racism has translated into systemic discrimination in the criminal justice system.” [1999] 1 S.C.R 688, para. 61.
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Defining & Measuring Crime

1. Measuring Crime:

-official statistics

-strengths, weaknesses

2. Victimization Surveys

-the General Social Survey

3. Self-report Studies
4. Special Problems:

-institutionalized populations

-systemic victimization

-reports to social agencies 
Uniform Crime Reports  (UCR)
· collects crime and traffic statistics reported by all police agencies in Canada, and reflects reported crime that has been substantiated by police investigation

· nothing exists until police actually writes a report on it 
· includes number of reported offences, number of actual offences, number of offences cleared by charge, number of persons charges by sex, and adult/youth breakdown


· includes information on the most serious offence

-say there is a break and enter and a sexual assault, the sexual assault would only be 
 included
· does not include victim characteristics
Incident-Based Uniform Crime Reports (UCR2)
· includes information on up to 4 separate crimes which occur as part of the same incident


· includes information on age and sex of victim and accused, relationship between victim and accused, and location of the incident(s)

· all dependent on these incidents being reported to the police

· called “official statistics” the police are the officials that collect them and then send them off to Statistics Canada
Factors Influencing Official Crime Statistics
· ones that are generated by the police after we report them through uniformed crime reporting

1) Reporting to Police-victims report a wide range of reasons for reporting or not reporting crimes and victimizations to the police

· approximately 31% of victimizations were reported to the police: these were highest for household victimizations (at 36%), followed by violent victimizations (at 29%) and thefts of personal property (at 28%)

· for violent victimizations, robberies (theft involving force and violence) were the most likely to be reported to the police (at 43%), followed by physical assaults (at 34%)

· for household crimes, break and enters were most often reported (at 54%), followed by motor vehicle theft (at 50%)

2) Reporting by Police to CCJS (Canadian Center for justice statistics) - police response to scarce resources may mean not reacting to the same range of offences


-CCJS collects all the data/statistics from all the police across Canada


-shows differences amongst police units across the country in terms of what they 

 report 


3) Changes in legislation, policies and practices -  Criminal Code may create new offences, or 
change/broaden/limit the definition of existing offences (sexual assault vs. rape, criminal 
harassment, “Safe Streets Act”), police ‘targeting’ (drinking and driving), changes to 
prosecution policy (wife assault) ex. rape law sexual assault: assault of sexual nature 


if they are imperfect and highly flawed, then they are problematic 


4) Also see “Police Reported Crime Statistics in Canada, 2011”, Box 2, page 12 – posted on 
blackboard
Reasons for Reporting Victimizations to the Police
· “a sense of duty” was the most common reason given for reported to the police (at 86%)
· wanting to arrest and punish the offender was reported by 69% of respondents
· victims of violent crimes were more likely to report to receive protection
· victims of household crimes were more likely to report in order to obtain compensation
Reasons for NOT Reporting Victimizations to the Police
· insurance wouldn’t cover it - 13%

· no items taken or items recovered - 12%

· no confidence in the criminal justice system - 12%

· police would be biased - 9%

· fear of revenge by the offender - 7%

· fear of Publicity or news coverage - 5%
Alternative Approaches: Victimization Surveys
· any type of survey in which the victim is the main source of information about the victimization experience

· there is no requirement that the victimization be reported to the police, either before or after the survey
· may or may not include a representative sample of the target population (eg. Assaulted women, victims of hate crimes)
· may be done over the telephone, in person, or through the electronic or traditional mail
· the identity of respondents typically remains anonymous, and their responses confidential
· ADVANTAGES:



-may be more accurate for some types of crime (ex. sexual offences)



-include more characteristics of victim, offender, context, history, etc



-include attitudinal information



-follow-up data on post-offence behaviour (ex. whether reported to 


 police or other agencies, impact of victimization on the person) 
· DISADVANTAGES:



-false/inaccurate reporting, reluctance on the part of respondents to 


 report sensitive types of victimizations  



-different/inaccurate definitions of crime, different understanding of 


 terms 



-don’t generally cover corporate, political, or public order crimes



-cannot include offences against children
The General Social Survey (GSS) – conducted by Statistics Canada
· an example of a victimization survey

· an annual survey that monitors changes in Canadian society
· provides information on specific policy issues of current or emerging interest (ex. time use, social support, the family, technology)
· every 5 years, a panel of questions on criminal victimization is included (1988, 1993, 1999, 2004, 2009)

· a telephone survey covering the non-institutionalized population aged 15 years or more in 10 provinces; data from the Yukon, Northwest Territories and Nunavut are included in a separate report
· interviews conducted in French or English
· the sample included 19,500 households

-people with no cellphones

-people with no landlines

-in order to be in this survey you have to have a 
land line




· “households without telephones, households with only cellular phone service, and individuals living in institutions were excluded” this represents approximately 9% of the target population.
· data on reporting and non-reporting to police (presented above) are from the 2009 General Social Survey
Alternative Approaches: Self-Report Surveys
· individuals are asked about their own criminal behaviour

·  designed to include those crimes and other behaviour which may not be reported. 
· typically anonymous and confidential
· and they may be administered in a number of ways, including over the phone, or through the mail


· one study in New York questioned 1,700 adults with no criminal record on whether they had committed any of 49 offences ranging from mischief, disorderly conduct, indecency, burglary, auto theft, and tax evasion


-90% of respondents admitted to having committed at least one of the offences



-90% of males and 80% of females committed larceny or theft



-25% of men admitted to auto theft and 20% committed burglary
· research from the Centre for Addiction and Mental Health on use of drugs by both adults and
high school students: 


-reveals more prevalent use of soft drugs than many would have us believe, especially 

 among average people



-also indicates that only some people come to the attention of the police for illegal 

 drug use, and that process is extremely important
Special Problems Measuring Victimization
· Institutionalized Populations:

-restricted access to these institutions
· Systemic Forms of Victimization:

-”hate crimes”

-if someone is victim of a hate crime it is difficult for us to get a picture of an entire 
 community being affected because tools we have measure individuals 
· Victimization by the State
Additional Methods of Measuring Victimization
· hospital admissions
· reports to Social Agencies (ex. CAS)
· inquests and Public Inquiries

-independent

-public inquiry to get information that we cant really get through the criminal process

-want to know who what where when why 

-broader range of questions that are outside the criminal process
  October 2nd  
  

Victims in the Criminal Process
1.  Role of the Victim in the CJS

2. Emergence of Victims Rights Movement

3. Defining the Victim

-Christie’s Model of the “Ideal” Victim

-Considerations of Gender, Race, Class and other social factors
4. Media Influences on Images of Victims

5. Concerns Associated With a Strong Victims Rights Movement

Historical Aspects of the “Victim”
· emergence of the “state” as the victim

· “criminal” vs. “civil” law

-criminal: state is victim (wrong is done against society)

-civil: individual disputes

· “victims lost the important right to determine the essence of a transgression and the state began to use law to define offenses independent of the victim’s sense of harm. From the perspective of traditional victimology, this point marked the beginning of neglect of the victim” 
Due Process Model Of The Criminal Justice System
· two parties under due process model are the state and the accused person
· the state possesses extraordinary powers
· individual citizens are weak in comparison to the state

· the criminal justice system is one of the most coercive (forceful power) arms of the state

-most government can take away is your freedom 

· we must protect individual accused persons when faced by criminal allegations by the state by creating barriers to the exercise of state power

· under this model we are concerned with protecting people whom are accused by the state
Emergence of the Victims Rights Movement
· rising crime rate in the 1960's and 1970's
· the politicization of crime

-where crime began to be part of a political process; whereby people were advocating 
 by certain policies
· linkages with other social movements

-women’s movement (feminism) (domestic and family violence)

-civil rights movement: relationship between black community and justice system
· shifts in criminology

-started looking at broader social conflict (to include victims)
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“

Don

’

t dress like a slut.

” 

That

’

s the safety tip for how women can avoid a sexual assault, reportedly offered by a Toronto

police officer speaking at a campus safety information session at Osgoode Hall Law School last

month. At the January 24 session, university security and two male officers from the Toronto

Police Service gave advice for how to stay safe on campus. 

More related to this story

“

One of the safety tips was for women not to dress like 

‘

sluts

.

’ 

He said something like, 

‘

I

’

ve been

told I shouldn

’

t say this,

’ 

and then he uttered the words,

” 

Ronda

 

Bessner

, Osgoode assistant dean

of the 

Juris

 Doctor Program, told York University

’

s newspaper the 

Excalibur

. 

“

I was shocked and appalled.

” 

After the meeting, she called the police service to demand an

apology and followed up with a letter. 

According to a spokesperson for the Police Service, the officer involved will apologize and has

been disciplined, although because it was handled internally the punishment was not made public.

“

The comments were entirely inappropriate and should not have been made,

” 

said Mark 

Pugash

,

the director of communications. 

Ms. 

Bessner

 suggested that the officer

’

s comments might make it difficult for victims to go the

police. 

“

I think the problem with the constable

’

s conduct was that he was blaming the victim,

” 

she

said. 

“

It

’

s quite astounding that in 2011 that you hear comments like that from a professional.

” 

In fact, explains 

Meaghan

 Ray, a police spokeswoman, the department now avoids giving women a

list of should-nots when it comes to reducing their risk of sexual assault, such as avoiding dimly lit

places and not walking alone at night. Instead, police release detailed information about the time,

place and nature of actual assaults to allow woman to adjust their 

behaviour

, if they choose, based

on specific cases. 

“

Women make decisions all the time about how to protect themselves, and for us to issue a list of

things they should do, becomes patronizing.

” 


Christie’s (1986) Definition Of ‘The Ideal Victim”
· the “ideal victim” has the following “attributes”: 

-the victim is weak; (physically: elderly, children; disabled; emotionally unstable)

-the victim was carrying out a respectable project; (helping the homeless, 
 
 volunteering, protecting someone, going to school

-she was where she could not possible be blamed for being; (sexual assaults at parties, 
 destruction of property)


-the offender was bad; 

-the offender was unknown and in no personal relationship to her; 

-the victim is powerful enough to make her case known and successfully claim the 
 status of an ideal victim
Findings About Crime News Content  (Sacco and Kennedy, p. 27)
· crime news items typically involved reports of individual crimes (one on one; a robbery or an assault; one victim and one offender)
· crime news is dominated by reports about violence - particularly homicide


· there appears to be relatively little relationship between the volume of crime as measured by the amount of crime news and the volume of crime as measured by crime statistics
· "Common crime" (ex. robbery, theft) is much more likely to receive extensive media coverage than "Elite Crimes" (ex. embezzlement)
Barriers to Victims As “Good News Sources”
· issues with personal credibility – these issues may be embedded within issues of social inequality 
· victims may not be articulate or good for a ‘sound byte’ – news organizations have strict time/space constraints

-want to take one or two sentences from you to support what they have already 
 written
· they may be difficult to find or to access
· they may be perceived to have their own agenda
· victims often perceive the media as invading their privacy
Concerns Associated with Victims Rights Movements
· victims movements might become offender bashing campaigns 

-make alleged offender look bad; we want to protect the individuals right to be not 
 proven guilty 

-if it becomes offender bashing it is wrong because we want to make sure that we are 
 protecting their rights
· “The danger is that a healthy victim movement might thus be transformed into a backlash against criminals and that the progress that has been realized over the years in humanizing the criminal policy and the criminal justice system will be reversed" (Fattah, P. 24)

· widening the net of social control

-what we are concerned about is capturing more people in the justice system 
· applying band-aid solutions without addressing the causes of crime

-we want to eliminate crime at the very 
early stages; but by taking away peoples 
 rights and putting them in prison that is a “band-aid” solution; not long term 
· placing too much emphasis on conventional crimes

· increasing anxiety about crime and victimization
· intensifying conflict rather than solving it
· creating expectations that cannot be met
Chapter 1: The Criminal Justice System-An Overview

Criminal Justice System: considered to contain all of the agencies, organizations and personnel involved in the prevention of and response to crime and dealing with persons charged with criminal offences and persons convicted of crimes

Constitution Act: constitutional authority for the division of responsibilities between the federal and provincial governments 
RCMP: prosecutes some federal offences, appoints some judges and manages some courts, operates correctional institutions, operates correctional institutions for those offenders who receive sentences totalling two years or more, operates a parole board for federal inmates and for provincial inmates in jurisdictions other than Quebec and Ontario 
Criminal Code: federal legislation that sets out criminal laws, procedures for prosecuting federal offences and sentences and procedures for the administration of justice 
Canadian Charter of Rights & Freedoms: a component of the Constitution Act that guarantees basic rights and freedoms 
Adversarial System: a justice system in which advocates for each party present their cases before a neutral judge or a jury 
Discretion: the freedom to choose between different options when confronted with the need to make a decision 
Stare Decisis: the principle by which the higher courts set precedents that the lower courts must follow

Rule of Law: foundation of the Canadian legal system 

Criminal Law: that body of law which deals with conduct considered so harmful to society as a whole that it is prohibited by statute and prosecuted and punished by the government 

Civil Law: a general category of laws relating to contracts, tort, inheritances, divorce, custody of children, ownership of property and so on 
Crime: an act or omission that is prohibited by criminal law 
Value Consensus Model: the view that crime and punishment reflect commonly held opinions and limits of tolerance
Conflict Model: the view that crime and punishment reflect the power some groups have to influence the formulation and application of criminal law 
Hybrid Offence: offences that can be prosecuted either summarily or by indictment; a decision that is always made by the Crown 

Crime Control Model: an orientation to criminal justice in which the protection of the community and the apprehension of offenders are paramount
Due Process Model: an orientation to criminal justice in which the legal rights of individual citizens, including those suspected of committing a crime against the State, are paramount 
Restorative Justice: an approach to justice based on the principle that criminal behaviour injures the victim, the offender, and the community 

Interoperability: the ability of hardware and software from multiple databases from multiple agencies to communicate with one another 

Chapter 2: Challenges in Criminal Justice


Task Environment: the cultural, geographic, and community setting in which the criminal justice system operates and justice personnel make decisions 
Crime Rate: the number of criminal incidents known to the police as a ration to the size of the population
Dark Figure of Crime: the difference between how much crime occurs and how much is reported to or discovered by the police 
Criminal Injury Compensation: financial remuneration paid to crime victims
Restitution: a court-ordered payment that the offender makes to the victim to compensate for loss of or damage to property 
Policing in Canada-1
1.  What Do We Mean By ‘Police’?
2. Functions of the Uniformed Public Police
3. Impact of Crime Control Function on Public Policing
4. The Policing Environment
5. Factors Influencing the Exercise of Police Discretion
6. Private vs. Public Policing

Functions of the Uniformed Public Police in Canada
1. Crime Control: <25% of police time  i.e. responding to and investigating crimes, patrolling 


          the streets arresting, catching criminals



Reiss, (1971):



-police processed calls from the public as “criminal matters” in only 17% of 


 cases 



-he found that the most common element of the patrols he observed was that 


 they do not involve the arrest of anyone



Ericson and Baranek (1982), (in Ontario):



-there were no “incidents” in over one-quarter of all shifts, and roughly two 


 incidents for every three shifts

· these early studies clearly documented that the police are largely reactive, ie. they 

respond to calls from the community, rather than behaving proactively engaged in 

fighting crime

· 87% of police work is citizen initiated, and rarely involves situations which the police 

would have knowledge of, or access to, without information from the community


2. Order Maintenance: 20% of police activity,  i.e. preventing and controlling behaviour 



        that disturbs the public peace, including quieting loud parties, 



        begin present at  parades, demonstrations, responding to 




        problems with neighbours,  baseball games and, to some extent, 



        patrolling the streets)

· the ability to use criminal law as a last resort to asserting and maintaining order










3. Calls for Service: 17-50% of police activity
· illness, collapses, disputes, finding missing children

· studies dating back to 1965 have characterized the police as “Philosopher, guide and 

friend”, or “Veterinary surgeon, mental welfare officer, marriage councillor, home-help 

to the infirm, friend and confident.”

· they become involved in personal, family, mental health problems, and spend more 

time mediating disputes between neighbours and landlords and tenants than between 

citizens and criminals

· the only 24-hour service in the community, so they receive all calls when other social 

services are unavailable


4. Administration/Court time: 50% of police activity
· including paper work

· police are involved in producing all that information about occurrences and reports of 

crimes to the police, in addition to all the paperwork involved in investigations, arrests 

and charging and appearing in court

· the police as an organization have relied heavily on the production of paper -lines of 

accountability, as a way of documenting the activities of individual officers 

· the organizational aspects of policing are important determinants in what they do, 

which are often overlooked

Impact of Crime Control Function on the Public Police 

1. Structure of Police: services emphasizes catching criminals and deterring crime
· military/top-down organization (“war on crime”)

· reliance on patrols to respond to emergencies

· training relies on physical strengths and abilities

2. Evaluation: of police services reflects crime control
· use of response times as a measure of efficiency

· emphasis on crime statistics as primary measure of police effectiveness and 


efficiency (number of calls, number of reports, offences “cleared”, arrests, charges)

Factors Which Influence The Policing Environment
· the particular police force
· the philosophy of that force
· the nature of the community
· the physical environment
· community expectations
· nature and extent of other community resources
Factors Which Influence The Exercise of Police Discretion
· victim/offender factors including considerations of race, class gender and other social/structural issues
· seriousness of the incident
· legislation
· policy

· available alternatives
· social and political climate
· officer factors
· the policing environment

Private Policing in Canada
· “With respect to the functions of policing, we agree...that non-state providers of security now perform all the tasks once reserved to the public police...They patrol, guard, investigate, respond to emergencies, monitor, collect intelligence, work undercover, constrain, ameliorate crime-producing conditions, advise about crime prevention and control disorder. The tasks of policing are increasingly being shared between public and private providers” (Bayley and Shearing, 2001)

· massive growth of private policing personnel since the 1980's
· there are more private police than public police officers in Canada (3-2 ratio)
· they can exercise force, perhaps deadly force - if they are licenced to do so by the province in which they are working

Public vs. Private Policing
· Public police typically protect public property and spaces

-act on behalf of the government and “society” to enforce laws, and are publicly 
 accountable 

· Private Police/Security is generally limited to “mass private property”, ie spaces which are privately owned or operated but used extensively by the public (eg. Malls, airports, sporting venues) 

-in such cases, they act on behalf of their employer and not necessarily on behalf of 
 the public

· often public and private police forces work together, further blurring the distinction
· lack of training and regulation of private security in Canada
· 
new legislation in Ontario now does this
Policing in Canada-2
1.  The Social and Political Context of Policing 


-reflections of social inequality

2. Manifestations of Racism in Policing

3. The Impact of the Police Culture on Racism in Policing


-impact of “Danger” and “Authority”

4. Discourses of Democratic Racism in Policing

Policing and Racialized Communities
· “In many ways, relations between the police and racial-minority communities can be seen as the flashpoint, the means to gauge the general climate of racial bias and discrimination in Canada. Relations between the police and minoritized communities will always be extremely fragile because the police are the most visible embodiment of the dominant group’s power. The attitudes of the police are a reflection not only of the current social perceptions of minoritized groups but also of the historical attitudes of the White dominant majority. The consequence of this is that the police are more likely to mistreat individuals who are stigmatized by the dominant society” (Henry and Tator, p. 152)


· “…Within the context of the criminal justice system, which reflects the interests and values of the dominant society, the police contribute to the criminalization of marginalized individuals by selectively perceiving and responding to deviance. A contributing factor, then, to overpolicing or racial profiling is the influence of the wider sociopolitical context in which the police operate” (Henry and Tator,
p. 161)

Manifestations of Racism in Policing (Ch. 7, p. 180) 
· “Relations between the police and racialized communities and Indigenous peoples are thus influenced by the structural features of a society in which opportunity, rewards, and constraints are unequally and unfairly distributed…”

· racialization of crime
· overpolicing (racial profiling) and under-policing
· over and under-representation  of minoritized communities – among accused and criminal justice professionals
· use of force
· lack of professional competence
· policing culture
· lack of accountability 
· poor police-community relations
Culture and Value System of the Police Organization
· not merely a reflection of the biases of individual police officers (ie the “a few bad apples”)

· individuals learn values and beliefs and adopt norms as a result of their occupational experiences - they use appearance and racial background to make attributes about individuals which tend to be “conservative and authoritarian”

· racial minorities are excluded and stereotypes are reinforced by the “canteen culture” of police organizations, ie “isolation, conservatism, machismo, a sense of mission, a siege mentality, and what is referred to as the “thin blue line’” (p. 153)

Impact of “Danger” and “Authority” On Policing
· the exercise of discretion to stop, search and arrest suspects is often influenced by stereotypes about “normal”, “suspicious” or “law-abiding” people

· leads to a strong sense of solidarity among police officers, and the feeling that, in general, the public does not support them and, in particular, whenever they are challenged

· leads to feelings of alienation, detachment and a code of secrecy

· committed to the belief that they are accountable to “the law” rather than the public, the community or the elected representatives - as though “the law” is uncontested, objective and equally applied

· highly resistant to any forms of external control or scrutiny, preferring that all matters be dealt with as “internal” matters

· “All of these dimensions of policing culture contribute to the culture’s resistance to change.  This point is particularly powerful in culturally pluralistic and racially diverse countries such as Canada, the United States, the United Kingdom, and Australia, where White police officers still represent the norm” (Henry and Tator, p. 154)
Discourses of Democratic Racism and Policing
· Discourse: a framework for discussion and analysis of the issue
· DISCOURSE OF DENIAL:



-racist behaviour is only found among a few “bad apples”

· DISCOURSE OF “BLAME THE VICTIM”:



-the assertion that policing services are available to, and applied to, 


 all people and communities equally and neutrally; if some groups are 


 over-representation in the criminal justice system, it is asserted that 


 they are, in fact, more “criminal”; this, then, reinforces the need for 


 more policing


· DISCOURSE OF “LAW & ORDER”:



-this discourse feeds on the fear and threat of the racialized “other”, 


 and is grounded in myths and misconceptions about the effectiveness 


 of longer or harsher punishments. However, it does not reflect what 


 research tells us about the nature and extent of crime


· DISCOURSE OF ACCOUNTABILITY:



-police assert that they are accountable to the formalized community 


 standards, as expressed in laws, rather than to the public they serve

The Criminal Courts in Canada 
1. Goals and Functions of the Courts
2. Structure of the Courts
3. Structure of Offences
4. “The Public Interest” and Criminal Prosecutions
5. Two Examples of the Use of the Courts: Diversion/Alternative Measures & Criminalization/Zero     
    Tolerance
Main Goals & Functions of the Courts 
· to hand down “justice” according to principles and purposes of the criminal law as established through the various mechanisms, ie. determine guilt or innocence, impose an appropriate sentence, make rulings on legal/constitutional matters
· to protect the rights of individual accused 
· to hear appeals from certain courts within its jurisdiction
· to exercise a monitoring function over the activities of the police and Crown
· no other component in the cjs has as much of this particular responsibility or burden as the courts
Structure of the Courts
· SUPREME COURT OF CANADA:



-“the highest court in the land”



-hears appeals from all Courts of Appeal 




-does not conduct trials




-does not rehear evidence

· COURT OF APPEAL:



-the highest court in each province



-does not conduct trials



-hears appeals from judgements and orders of the lower courts 



 (ie. Court of Justice and Superior Court of Justice)

· COURT OF ONTARIO-SUPERIOR COURT OF JUSTICE:



-the superior court of criminal jurisdiction, ie. hears the more serious 


 criminal cases under the Criminal Code



-hears criminal and youth criminal justice trials with or without a jury 


 after a preliminary hearing



-hears appeals from decisions in the Court of Justice (lower level)



-hears family law matters excluding child welfare matters



-hears all other civil matters



-hears Small Claims Court matters under $10,000



· COURT OF ONTARIO-COURT OF JUSTICE:



-lowest court of the province



-hears summary conviction offences and most pre-trial proceedings 



 (ex. bail hearings, preliminary hearings) for criminal trial (which then 


 are moved to the Superior Court of Justice)
Structure of Offences
· SUMMARY CONVICTION OFFENCES:



-less serious: reflected in lower maximum penalties and limitations on 


 amount intrusion into accused life (ex. pretrial detention)



-tried before a judge alone, dealt with quickly 



-can only be tried by a provincial court judge sitting alone



-examples here are obtaining food by false pretense (pretending you 


 can pay), causing a disturbance



-although these are the most numerous offences, individual cases take 


 up, on average, relatively little of the time of the provincial courts 



-the average summary conviction offence takes approx. 5 minutes to 


 dispose of, 75% of all cases are dealt with in 3 court appearances or 


 less

· INDICTABLE OFFENCES:



-the most serious offences



-there are more options in how the case is tried, and which court tries 


 it (ex. with or without a jury)



-there are also more serious penalties which can result from conviction 


 for indictable offences, including life imprisonment



-examples of offences in this category are murder, treason, dangerous 


 driving



-indictable offences are more serious, so there are more possibilities 


 of intrusions into the lives of those charged with such offences 



 (ex. pretrial custody, being photographed and fingerprinted)



-also try to afford accused persons increased protections (ex. the 


 possibility or the requirement, that their case be tried by a judge and 


 jury)













· HYBRID OFFENCES:



-the Crown can choose to proceed either by way of summary 



 conviction or by way of indictment



-this decision is at the absolute discretion of the Crown, and has 


 significant implications for the accused



-especially in whether there is a requirement to release pre-trial, 


 whether the police can fingerprint and photograph, the possible delay 


 in the case coming to trial, the possible penalties upon conviction



-in addition, the Crown can proceed summarily at the beginning, and 


 then change its mind at any time before the trial begins



-examples of hybrid offences are theft, fraud under $1,000, impaired 


 driving



-an important example of the significance of the exercise of discretion:



-we want the Crown to be able to evaluate individual cases or 



 individual offenders in making fair decisions about how to proceed but 


 it creates enormous uncertainty for accused persons, especially since 

 
 that decision can change
The “Public Interest” & The Courts (from the Adams Report, 1993)
· the gravity of the incident is important
· the wishes of the victim are to be considered but not decisive
· the status in life of either the victim or the accused are never relevant
· certain social states (ex. age, mental ability) are may be relevant
Example 1: Diversion/Alternative Measures
· reduce caseload and pressures on the courts - especially since certain cases may be lost if they are too long in coming to trial
· reduces the cost to the province 
· may provide a more effective response to certain, minor offences
· adheres to the principle of using restraint in the cjs

· POSSIBLE CONCERNS WITH DIVERSION PROGRAMS:



-might result in “net widening” due to less screening by police and 


 Crown



-diversionary measures could, in fact, place a greater burden on 



 individuals through various conditions than they would receive had 


 they been processed and convicted in the courts in the usual way



-may actually increase the burden on other components of the cjs, 


 especially the correctional system, which usually has the responsibility 


 for supervising people who are diverted



-there is no real evidence on how, or how well diversion programs are 


 working, based on the various criteria that would be used
Example 2: Criminalization/Zero Tolerance: The Case of 

     Spousal Assault
· the exercise of police discretion is removed: when there are reasonable grounds to believe an assault has taken place, they must lay charges 
· victims (mostly women) no longer have any input into whether charges will be laid against their partner
· the Crown would similarly proceed with charges when there is the reasonable prospect of conviction 
· extraordinary measures are taken to ensure victims appear in court to testify 
· significant efforts are made to reduce the attrition of cases throughout the prosecutorial process
· in some jurisdiction, the specialized courts are established

· CONCERNS ABOUT CRIMINILIZATION/MANDATORY CHARGING:



-differential treatment of victims – holding them to higher standard 


 than if there were other types of offences involved



-spousal violence has its roots in broader social relations and social 


 structures - gender inequality



-redirection of resources into community (ex. shelters and job training 


 programs) which would make it easier to leave abusive relationships 



-prosecution may anger and alienate batterers even more: women 


 who are at greatest risk are women who called the police, the police 


 came and remove the male from the home, and didn’t provide the 


 women with information about social services she could access in 


 the community



-this policy may actually deter some women from calling the police



-does not eliminate the exercise of discretion



-the policy actually reduces the power of victims
Sentencing in Canada 1
1. Purpose and Principles of Sentencing (S. 718 Of the Criminal Code)
2. Goals of Sentencing
3. Aggravating and Mitigating Factors
4. Structure of Sentencing
5. Bill C-10- main points and impact

6. Concerns About Mandatory Minimum Sentences

7. Plea Negotiations
The Sentencing Process 
· it is the culmination of the entire trial process 
· it is here where most of what goes on in earlier stages come together 
· it is where we make attempts to address the wrongs which have been committed
· we apply our theories of how to address very specific wrongs which have been proven to have occurred and the context in which they have occurred
· we also make important symbolic statements about acts, behaviours and people through the imposition of sentences
· in some ways, the most public and tangible part of the process - it is sometimes the only thing about a case which is either reported or which stays in our minds
Purpose of Sentencing (S. 718 of the Criminal Code) 
· 718. The fundamental purpose of sentencing is to contribute, along with crime prevention initiatives, to respect for the law and the maintenance of a just, peaceful and safe society by imposing just sanctions that have one or more of the following objectives:

           (a) to denounce unlawful conduct
(b) to deter the offender and other persons from committing offences
(c) to separate offenders from society, where necessary
(d) to assist in rehabilitating offenders
(e) to provide reparations for harm done to victims or to the community
(f) to promote a sense of responsibility in offenders, and acknowledgment of the    
     harm done to victims and to the community

· 718.1 A sentence must be proportionate to the gravity of the offence and the degree of responsibility of the offender.

(g) an offender should not be deprived of liberty, if less restrictive sanctions may 
   be appropriate in the circumstances; and

(h) all available sanctions other than imprisonment that are reasonable in the 
   circumstances should be considered for all offenders, with particular 
     
   attention to the circumstances of aboriginal offenders
Goals of Sentencing  
· Utilitarian Goals: they attempt to change things in the future (ex. reduce crime)

· Deterrence:


-general



-specific

· Incapacitation:

-collective

-selective

· Rehabilitation

· Non-Utilitarian Goals: they do not attempt to change things in the future

· Retribution

· Just desserts

· Denunciation
Aggravating Factors
· the abuse of a child or a spouse
· previous criminal record
· breach of trust or position of authority
· premeditation
· the offence was motivated by “hate”
· the use of force or a weapon
· injury to the victim
· the high value of stolen or damaged property
· a victim who is a youth or a vulnerable adult
Mitigating Factors
· evidence of remorse
· first offences
· intoxication, provocation, self-defence
· psychological problems
· age of the offender
· being Aboriginal
The Structure of Sentencing
1. Maximum Prison Terms


-they are generally quite high


-reserved for the "worst case" ie. the worst offender and the worst offence 


-Examples:
· life (murder, robbery, treason, agg. sexual assault)
· fourteen years

· ten years

· five  years

· two years

· 6 months for summary conviction offences

2. Mandatory Minimum Prison Terms


-Examples:
· first and second degree murder
· use of a firearm during the commission of an offence
· second conviction for impaired driving


-Reasons for mandatory minimum sentences:
· denunciation 

· general and specific deterrence
Bill C-10
· increases the length of some mandatory minimum sentences
· increases the number of offences for which a mandatory minimum sentence must be imposed

-for sexual offences against young people (and increased existing MM)

-for certain offences under the Controlled Drugs and Substances Act (which previously 
 had no MM) except when sentenced before a drug treatment court or other 

 treatment program
Concerns About Mandatory Minimum Sentences
· no evidence that crime in increasing therefore focus on criminal justice penalties is misplaced
· no evidence that mandatory minimum sentences prevent or deter crimes
· greater use of imprisonment often increases recidivism among offenders
· removes discretionary powers of the judge to tailor the sentence to the facts and to the offender
· offenders convicted of serious crimes already serves long sentences in Canada - we have high maximum penalties
· does not reduce disparity in sentences – it is simply moved to another stage in the process 
· creates backlogs in the courts – more cases and more time per case
· creates over-crowding in prisons
· increases costs throughout the system
Plea Negotiations 
· “Any agreement by the accused to plead guilty in return for the prosecution agreeing to take or refrain from taking a particular course of action” (Law Reform Commission of Canada, 1976)
Charge “Bargaining”
· seriousness of charges
· number of charges
· withdraw/stay of charges
Sentence “Bargaining”
· type of sentence (ex. prison vs. community sanction)
· length of sentence
· detention order
· Crown will not challenge or appeal a sentence
Fact “Bargaining”
· the facts to be presented in court
· not to enter certain facts in court
BUT:
· would the Crown have received convictions without guilty pleas?
· what is the strength of the Crown’s evidence without a trial
· what would the sentence have been
· evidence of “charging up” and “overcharging” in anticipation of plea negotiations
Corrections
1. What do we mean by ‘corrections’?

2. Goals of Corrections
3. Historical Context of Corrections in Canada


-European, North American and Canadian Developments
4. Measuring the Correctional Population

5. Statistical Overview of Corrections


-Offender Characteristics (General, Women, Aboriginal Women)
6. Sources of Pressure on Corrections

What Do We Mean By “Corrections”?
· Corrections: the institutional mechanisms and community-based alternatives we use for people in conflict with the law

· includes pre-trial custody (remand) in detention centres and post-trial custody (awaiting sentencing, serving sentence)
· also includes community alternatives such as probation and community service, as well a release from prison under various arrangements, such as temporary absences, parole and statutory release
· it is primarily the responsibility of the federal and provincial governments
· adults handed prison sentences of more than two years become the responsibility of the federal government, while those with sentences of “two years less a day” serve their sentences in the provincial/territorial system
· municipal governments have a role in corrections, by providing security and escort services between detention centres and the courts
Goals of Corrections
· apply the various theories of crime and criminal behaviour that inform our practices of corrections
· apply the various theories and goals of sentencing that judges implicitly or explicitly employ when handing down sentences


· the approach of the correctional authorities which have the responsibility of administering the sentence imposed by the court:


For Example:

Mission of the Correctional Service of Canada Our Mission:


The Correctional Service of Canada (CSC), as part of the criminal justice system and respecting 

the rule of law, contributes to public safety by actively encouraging and assisting offenders to 

become law-abiding citizens, while exercising reasonable, safe, secure and humane control
Historical Context of Corrections
1. European Roots

-of the use of imprisonment - initially focused on punishing the body through torture or 
 public displays of shame


-shift to depriving people of their liberty as a form of punishment - in the United States 
 (in Pennsylvania) the shift included replacing capital punishment with life 
 
 imprisonment as a more humane approach to physical punishment


-Institution of laws against imprisoning people who had not been convicted of crimes, 
 such as the mentally ill or people in debt


-The Age of Enlightenment: marked a philosophical shift in the use of imprisonment 
 which imposed a rational and more restrained use of punishment, and the rejection of 
 torture

2. North America

-Two distinct models emerged:


-The Separate/Pennsylvania System: inmates worked in isolation from both society, 
 and from each other - reading the bible and silence will lead them to moral 
 
 reformation. Largely abandoned in contemporary corrections, except for the provision 
 of solitary confinement in most Canadian institutions


-The Auburn/Collective System: hard work will lead to moral reformation. Inmates 
 worked alongside other inmates, but could not speak. The model for most Canadian 
 prisons, with the exception of solitary confinement inside the prison system

3. The evolution of correctional practices in Canada

-until the beginning of the 20th Century, emphasis was placed on harsh physical 
 
 punishments


-the turn of the 20th century saw the emergence of the “policy of normalization” ie 
 conditions inside prisons should mirror, to the extent possible, the outside world: 
 inmates were housed according to security classifications, education and vocational 
 programs were introduced, along with parole and professional training for correctional 
 officers


-the emergence of the “medical model” of corrections, ie the goal was to “cure” 
 inmates of the pathology which led to their offending. The integration of psychiatry 
 and other “experts” on human nature to “correct” inmates through a variety of 
  
 “therapies”


-evolution of the “reintegration” model, emphasizing community resources for 
 
 “correcting” offenders






-In 1975, the Law Reform Commission of Canada recommended more restricted use of 
 imprisonment, echoed by the Department of Justice with the introduction of Bill C-41 
 in 1996; however, prison conditions remain harsh, solitary confinement is regularly 
 used, and Canada continues to impose increasing numbers of mandatory minimum 
 sentences
Measuring The Correctional Population
· individuals remanded either pre-trial or pre-sentence 
· within the sentenced populations:

-“admissions” refers to individuals sentenced and received in the institution
· “count” the number of people actually in prison at one time, not including those out in the community on parole and other forms of release
Overview of Correctional Population
· since 1996/1997, admissions to remand have grown by 22%

-expanded grounds for pretrial detention in 1997 (s. 515) to include where “the 
 
 detention is necessary in order to maintain the confidence in the administration of 
 justice having regard to all the circumstances”...


-and, in 1999, to ensure the safety concerns of victims and witnesses are taken into 
 consideration

· admissions to provincial/territorial sentenced custody have fallen by 28%

-introduction of conditional sentences in the late 1990's may have contributed to this
Offender Characteristics (from Griffiths, p. 292)
· mostly male: women constitute under 10% of provincial/territorial inmate populations and 5% of admissions to federal facilities

· in their 30's: although the age is increasing

· property offenders: although the percentage of violent offenders is higher in federal facilities

· they are parents: about 60% of males and 70% of females have children or stepchildren

· unskilled: low levels of education and typically unemployed at the time of conviction
· disproportionately aboriginal
· disproportionately black: black men comprise .02% of the Canadian population, but 5% of the federal institutional population. Black women are also overrepresented
· substance addictions
· mental impairments
Characteristics of Women in Prison
· in 2004/2005, women accounted for 6% of inmates in federal/provincial custody, 4% of inmates in federal custody and 6% of inmates in remand; as with the overall inmate population, the number of women in remand has more than doubled since 1995/96
· women are more likely to be under community supervision than are men
· in 2006, just over half of women in federal prisons were serving time for a violent offence; this compares to 70% of men in federal prisons
· female offenders in federal prisons are more likely to be younger, single and Aboriginal

· the percentage of Aboriginal women in sentenced custody is growing, from 15% in 1997 to 25% in 2006; 75% of Aboriginal females under federal custody have a current violence offence on their record, compared to 70% of all males. Aboriginal women are more likely to be serving sentences for homicide, assault or robbery offences, relative to non-Aboriginal women, and less likely to be serving sentences for drug offences or property-related offences
Characteristics of Aboriginal Women in Prison
· 29% of women in provincial prisons in Canada and perhaps 15% of women in federal prisons even though they comprise roughly 1.3% of the Canadian population

· there is extremely high representation in the territories and prairie provinces (they represent 85% of women in provincial institutions in Saskatchewan, two-thirds of women in provincial institutions in Manitoba)

· most are incarcerated for drug and alcohol-related offences, fine default, and offences against the administration of justice (eg. failure to appear, failure to comply)

· higher incidence of single-parent families, family problems and foster-care placements

· while there may be some evidence that there was a higher degree of involvement of alcohol or drugs in the precipitating offence, the lower economic status of Aboriginal women increased the likelihood that they would be unable to pay any fines and, therefore, end up in jail
Pressures on Corrections
Must look at how decisions made at one stage in the process impact later stages:
· sentencing patterns in the courts
· legislation (ex. Bill C-10)
· institutional decisions
· decision of the National and Provincial Parole Boards 
· availability of alternatives in the community
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