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CASES

R. vs Oakes [Reasonable Limits Clause]

Oakes was charged with unlawful possession of a narcotic for the purpose of trafficking (hashish oil), and he challenged the validity of the Constitution. The case helped to establish what came to be known as the “Oakes Test”, the criteria in Section 1 of the Charter that makes it clear that our rights and freedoms are subject to “reasonable limits”. To establish that a limit is reasonable, two central criteria must be satisfied:


1. The objective must be related to concerns which are pressing and substantial in a free 
and democratic society.


2. The means chosen must be reasonable and demonstrably justified. 



i. Rational Connection The law must be rationally connected to the objective.



ii. Minimal Impairment The law must not infringe a right more than is 

necessary to meet the objective.



iii. Detriment vs Benefit The law must not have disproportionately severe effect.

Therefore, after applying the Oakes test to the case, the court found that there could be no logical conclusion that a small amount of narcotics equates to trafficking.
R. vs Dunlap and Sylvester [Abetting]

There was a gang rape of the complainant in an isolated area where members of a motorcycle club were having a party. The result was that mere presence at the scene of a crime is not enough to ground culpability, as something more is needed. Presence at the commission of an offence can be evidence of aiding and abetting if there is prior knowledge of attendance that there is a purpose of encouragement.

R. vs Blaue [Chain of Causation]

Blaue raped and stabbed a Jehovah’s Witness woman. She was rushed to the hospital and would have lived had she not refused the blood transfusion due to the fact that her religion abhorred the idea of prolonging human life. Defense argued that the chain of causation was broken, as her refusal to accept medical treatment is what ultimately caused her death. The cause of death was ruled to be bleeding caused by stabbing, not refusal of transfusion. You take your victim as you find them. He who inflicts a wound which results in death could not excuse himself by pleading that his victim could have avoided death by taking better care.

R. vs Hummel [Stare Decisis]

The principle of stare decisis states that all lower courts in the judicial system must follow the precedent set by other courts higher in the judicial heirarchy. In this case, the judge had considered the same issue as the Hummel prosecution before. His decision was overturned by the District Court, and yet when Hummel presented himself before the court, Judge Perkins held his same reasoning as in the prior case, therefore, deliberately ignoring the doctrine of stare decisis.

R. vs Ladue [Mistake of Fact]

He was convicted of fucking a dead human body, claiming to have not known that the woman was dead. You cannot use mistake of fact as a defense as the intent is not innocent, consent could not have been obtained either way. If he did not know the woman was dead, he was still raping her.

R. vs Pappajohn [Mistake of Fact]

A rape case, it appeared to settle the question of a ‘reasonable mistake’. A real estate agent alleged rape by a client. The Supreme Court held that a mistaken belief about whether the victim had consented needed only to be honest and not reasonable in order to be a valid defense. Since it was viewed as a defense negating mens rea, it was determined subjectively. An accused’s mistaken belief that a victim consented to the activity is not a defense unless the accused took “reasonable steps to ascertain that the complainant was consenting”. Before mistaken belief can be presented to a jury, it must be proven that it has an air of reality.

R. vs Parks [Sleepwalking Automatism]

Parks drove 22 kilometers to kill his in-laws while sleepwalking. He was acquitted of first-degree murder as five medical experts testified that Parks was sleepwalking when the act was committed. Non-Insane Automatism applies because of the fact that sleepwalking is an ‘internal’ cause of automatism and thus a disease of the mind. *Continuing Danger Theory

R. vs Rabey [Non-Insane Automatism]

Rabey attack his ex after learning that she had called him a loser in a letter to a friend. He plead automatism due to the fact that the “letter is a psychological blow”. A letter like this wouldn’t have caused a dissociative state for any normal person. The term “disease of the mind” includes not only mental disorders which have an organic or physical cause, but also purely functional disorders. Based on the circumstances, it constituted a disease of the mind.

R. vs Hill [Provocation]

Hill, a 16 year old boy, stabbed his Big Brother (77 times) after uninvited homosexual advances. He relied on the defences of provocation and self-defence. The Court of Appeal ordered a new trial because the trial judge failed to charge the jury that the objective “ordinary person” standard for the defence of provocation had to take account of the age and sex of the accused. The central question here was how the objective test for the provocation defence was to be formulated and the extent to which characteristics peculiar to the individual. The conviction was upheld.

R. vs Ruzic [duress]

Ruzic lived in Yugoslavia and was threatened to deliver heroin to a resturaunt in Toronto by a man who had been harassing her in order to save her mother. She was charged with using a fake passport, possession and unlawful importation of narcotics. The basic principle of fundamental justice guarantees that only voluntary conduct can be penalized by criminal law. *Duress requires essentially actual physical harm and your life to be in danger to be a valid defense.

Chaoulli vs Quebec Minister of Health [Private Health Care]

Dr. Chaoulli is a physician who has unsuccessfully tried to have his home-delivered medical practice recognized and operate a private hospital - challenging the provisions of Quebec’s Health Insurance Act as it forces patient to wait for extended periods of time without recourse, violating their rights to life and personal security. The purpose behind the prohibition was to ensure equality in Quebec’s public health care system, but the majority held it violates the right to life and cannot be justified. Dissent: Judges said it is not the role of the courts to settle such a long-standing public debate, and the current health plan is not arbitrary, as it works toward a valid legislative goal. The slippery slope argument is constantly brought up here - as there is always the potential that public healthcare workers would switch to private for more money. 

R. vs Sparrow [Aboriginal rights]

Important decision of the SCC concerning the application of Aboriginal rights under section 35(1) of the Constitution Act, 1982. The Court held that aboriginal rights, such as fishing, that were in existence in 1982 are protected under the Constitution of Canada and cannot be infringed without justification on account of the government's fiduciary duty to the Aboriginal peoples of Canada. After the Sparrow case, federal or provincial legislation can only limit aboriginal rights if it has given them appropriate priority, because aboriginal rights have a different nature than other non-aboriginal rights. The "Sparrow test" has been used since this important decision by many experts as a way of measuring how much Canadian legislation can limit aboriginal rights.

Delgamuukw vs British Columbia [Aboriginal Land Claims]

A few chiefs from BC clans made land claims for over 58000 km 

The court had to decide on an establishing test for how to award land claims to Aboriginals

• Must have been occupied before sovereignty 

• Continuation of occupation

· During sovereignty occupation was exclusive
R. vs Campbell and Miljarnchuk [Mistake of Law]

Defendant dance naked because she was told of a previous case, Johnson, which ruled that nude dancing was not defined as indecent or immoral behaviour and therefore it was legal. However, at this point, the case of Johnson had been appealed and overruled. The judge cited section 19 and stated it was not a defense. It can only mitigate sentencing, he had to convict but he granted a discharge. 

CONCEPTS

Sources of Law
[image: image1]
Common Law: Law that developed in English courts; relies on case law and is common to all people. Also known as English common law, it is the body of law created by court decisions.

Statue Law: Laws that are passed by the government. A statute is a written law of a legislative body, such as an Act of Parliament. Laws may be passed by both federal and provincial legislatures, and statute law developed from common law.

Procedural Law: Laws whose object is to govern how society enforces rights and obligations, generally dealing with court and pre-trial procedure and rules of evidence.

Substantive Law: Law whose object is to define rights, duties and obligations of citizens and government. 
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Customs: established ways of behaving that are so engrained in society that they become laws.

Magna Carta: A charter of political & civil rights signed in 1215 in England. Called ‘The Great Charter”, the first step in establishing individual basic rights and recognized the Rule of Law.

Crime: An act or omission punishable by federal statute.

Rule of Law:
A three-part principle of justice:

i. Individuals must recognize and accept that law is necessary to regulate society

ii. Law applies equally to everyone, including people in power (police officers, judges, political leaders)

· iii. No one has the authority to exercise unrestricted power to take away our rights except in accordance with the law 

Conventions: rules that are of such compelling political force that they are often followed by legislators. They are not laws themselves but have a strong influence on the content of laws.

Social and political philosophy: philosophical traditions that affect the development of law.

Constitution: fundamental principles by which a state is governed, providing the basics.

Regulations: legislation made under the authority of a statute and often containing greater detail than the statute.

Court decisions: common law is the body of law created.

Stare decisis: to stand by the decision (binding decision).

Ratio decidendi: the reason for deciding.

Orbiter dicta: persuasive information from higher courts that may be used to rule one way

Precedence: the requirement that a court follow the reasoning of a higher court in a previously decided case having similar circumstances.
Willful Blindness: A deliberate closing of one’s mind to the possible consequences of one’s actions. You are considered willfully blind when you are aware of the need to make an inquiry but fail to go so because you do not wish to know the truth.

Provocation: Reduces murder to manslaughter. Cane take history and relationship into account, characteristics and causes an ordinary person to lose control. 

Intoxication: Can defend specific intent, leads to the acquittal of charge, can convict in a lesser offence. Requires an air of reality.

Burden of Proof: The Crown’s obligation to prove guilt of accused beyond a reasonable doubt. 

Balance of Probabilities: In civil cases, it must be proved on a balance of probabilities that the most likely story is the truest.

Mens Rea: A deliberate intention to commit a wrongful act, with reckless disregard for the consequences. This implies moral guilty, in that the accused person deliberately did something he or she knew to be wrong.

Actus Reus: The voluntary action, omission, or state of being that is forbidden by the Criminal Code. Most criminal offences involve an action that causes a) harm or loss to a person or group of people or b) damage to property. 

Intellectual Property: One’s right or proprietorship (ownership) to what comes from one’s brain. These include patents, copyright, trademarks, and trade secrets. 

· PATENT:

· A monopoly to make, use, or sell an invention- an invention must be new, useful, and unobvious. 

· New: any public disclosure, public use, or sale of the invention prior to filing for a patent is a bar to obtaining a patent

· Useful: An invention must solve some practical problem, and it must actually work, have industrial value and practical use.

· Protection: A patent gives the inventor the right to exclude others from making, selling, or using the invention to which the patent relates for a period of 20 years from the date of filing the application

· TRADEMARK:

· A word, symbol, design or any combination of these used to distinguish the source of goods or services. Registration is not mandatory but if registered, may receive monetary damages- unregistered, injunction only. 

· COPYRIGHT:

· The right to prevent others from copying or modifying certain works. It applies to literary works, dramatic works, musical works, and artistic works. Copyright arises automatically on the creation of a work; there is an optional registration process. The owner may mark a work as follows, although there is no requirement to do so. 

· Duration: Copyright protection is generally for the life of the author or composer plus 50 years.

Perjury: The criminal offence of knowingly making false statements in court while giving evidence under an oath or affirmation. 

Intent: A state of mind in which someone desires to carry out a wrongful action, knows what the results will be, and is reckless regarding the consequences.

Motive: Ulterior purpose for the act. Motive is not intent. Not an element of mens rea. Crown does need to prove motive. 

Necessity: A defence stating that the accused had no reasonable alternative to committing an illegal act.

Duress: A defence in which the accused person is forced by the threat of violence to commit a criminal act against his or her will. Must have immediate fear of injury, ie. death or serious harm.

Self-Defense: The use of reasonable force to defend against an attack. You can only respond to an attack with reasonable force. 

Aiding and Abetting: Helping a perpetrator to commit a crime or encouraging the perpetrator to commit a crime. 

Attempts: The intention to commit a crime, even when the crime is not completed. Regardless of the actus reus, the guilty conscience and attempted act is enough to convict.

Automatism: A condition n which a person acts without being aware of what they are doing.

·  Insane is caused by a mental disorder

·  Non-insane is caused by an external factor such as concussion etc.

Entrapment: When a police officer pretends to be a criminal in order to conduct undercover operations. In doing so, they are allowed to present a suspect with the chance to commit a crime, but cannot encourage them to follow through. 

Mistake of Law: Ignorance of the law is not a valid defence. Can only be a defence if it negates element of mens rea. 

Mistake of Fact: A defence the accused can state that an honest mistake led to breaking the law. Mens rea must absent.

Thomas Hobbes: Had a pessimistic description of human nature: if there were no rulers / law-enforcement humans would be… 

· Individual in constant struggle with others 

· Seek to have power over others for fear of being overpowered themselves

· No peaceful living—no secure property, commerce, science, or literature

· Everyone would live in constant danger of violent death 

Humans are like a beast, set in motion by selfish desires and appetites is the human will seek good which best serves self interest. Referred to life as solitary, poor, nasty, brutish, and short.

Human Rights Remedies: A number of remedies are available when discrimination has occurred, which are generally intended to put the complainants in the same position they would have been in had the discrimination not occurred. i.e. a letter of apology, stop the practice, grant the complainant their job back, adopt programs to relieve these issues

Fundamental Freedoms & Limitations

Found in s.2 of the Charter of Rights and Freedoms:

i.  Freedom of conscience and religion

ii.  Freedom of thoughts, belief, opinion and expression, press, media, etc.

iii.  Freedom of peaceful assembly

iv.  Freedom of association

These freedoms can be limited according to s.1 of the CCRF: “...guarantees the rights and freedoms set out in it subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society.”
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