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The Litigation Process: Who Can Sue and Be Sued?
Who has access to the courts in Ontario?  Who can be sued in an Ontario court?
· All adults, regardless of their citizenship.
· Corporations, even if they are incorporated outside of Ontario.  (Remember that the law treats corporations as legal persons for some purposes.)
· Trade unions.
· Special cases:
· Children: children can sue and be sued, but they must be represented by a parent or litigation guardian.
· Adults suffering from a mental incapacity (e.g., dementia or Alzheimer’s): they can sue and be sued, but they must be represented by a litigation guardian.

Unincorporated organizations, such as clubs, amateur teams, and community groups, are generally not recognized in law as “persons”.  Thus, these organizations cannot sue or be sued as an organization.  If you want to sue a club, you must sue individual members of the club.

Plaintiff - The person who initiates a law suit
Defendant - The person being sued.
Action- The law suit as a whole

A class action allows a single or a small group of people to bring a legal claim on behalf of a larger group of people.  

In order to bring a class action, a representative plaintiff must take steps to have the class certified.  (Certification means that the Court has decided to allow the claims of the individual members of a proposed class to be joined together)
Class Proceeding Act states that a judge will certify a class if the following requirements are met:
· There is a “cause of action” (a legitimate claim recognized by the law).   
· Members of the proposed class must have common issues.  
· In such cases, the class might be certified with sub-classes that divide the class members into different sub-groups, based on the different types of injuries suffered.  
· Each sub-class must have its own representative plaintiff.  
· There must be a representative plaintiff.  The facts of the representative plaintiff’s case must be typical of all the members of the class.  
· Representative plaintiffs have a number of responsibilities, including a responsibility to have a workable plan for fairly representing the all members of the class.  
· The representative plaintiff must demonstrate that he or she has a workable plan to notify all potential members of the proposed class.  -  People are deemed to be included in a class action unless they specifically opt-out of participating
· A class action must be the preferable procedure for addressing the various claims. (Ex not having enough in common or the judge may find that a class action is not appropriate.)
· Representative Plaintiff alone is liable for costs related to the action (lawyers’ fees).
· The Class Proceedings Act also permits a lawyer to charge contingency fees in class actions.  Contingency fees are fees that are only payable if the case is successful.  







The Litigation Process:  An Overview of the Life of a Legal Action
The basic steps in a legal action are set out below.  
	Cause of Action occurs.
· Action must be commenced within applicable limitation period



	Pleadings
· The parties exchange various filings that outline the issues that they will raise at trial and the facts upon which they will rely.



	Pre-trial Activity
· Parties have the opportunity to "discover" each other's case through the exchange of documents and pre-trial examination of witnesses, which occurs under oath.  Discovery gives the parties an opportunity to evaluate the relative strength of the other party's case and to gauge how much the claim is really worth.
· Parties have a pre-trial conference in which they meet with a judge.  The judge may give the parties a frank assessment of which side is likely to win if the case goes to trial.  This gives the potential losing party more incentive to settle.
· In some cases, there is court-mandated mediation.



	Determination of Claim
· The parties either settle or the case goes to trial.  The vast majority of cases settle before trial.
· If the case goes to trial, the plaintiff must prove its case on a balance of probabilities.  In other words, every important part of the plaintiff's claim must be shown to be more likely true than not.  (The claim must be probably true.)
· At trial, the defendant is found either liable (and therefore responsible) or not liable.  If the defendant is held liable, the plaintiff will be awarded a remedy.  The most common remedy is compensatory damages. (Never use the term GUILTY)



	Enforcing the Judgment
· If the plaintiff wins an award of damages, the defendant becomes a judgment debtor.  The plaintiff now has the difficult task of getting its money from the defendant.



	Appeals
· In some cases, a party may appeal all or part of a judgment.  This means that the party (called an appellant) asks a higher court to review the case and to decide if the judge made the correct legal decision.  Appeals are very different from trials.  See Figure XX below for more details.

	Remedy

	Remedy
	Description 
	Example

	Compensatory damages
	Pay the plaintiff money to compensate for the plaintiff’s loss
	Provide an injured plaintiff with the amount he lost as a result of not being able to work and medical bills

	Punitive damages
	Pay the plaintiff money as a means of punishing the defendant for acting very badly
	Punish an insurance company that made up allegations of arson in order to avoid paying a benefit under an insurance policy

	Nominal damages
	Pay the plaintiff a very small amount of money (e.g., $1) to recognize symbolically that the defendant acted wrongfully even though the plaintiff did not suffer any loss
	Recognize the right of a store that sued for trespass even though the unwanted customer did not do any harm

	Specific performance
	Order the defendant to fulfill a contractual promise
***equitable remedy
	Force a defendant who promised to sell a piece of land to the plaintiff to go through with the sale

	Injunction
	Require the defendant to act in a certain way (e.g., to do something or to stop doing something)
***equitable remedy
	Force the defendant to stop cutting through the plaintiff’s backyard or force a construction company to remove its equipment from a neighbour’s property

	Rescission
	Terminate a contract
***equitable remedy
	Eliminate a contract that was created by a con artist who tricked an elderly couple into signing
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Once a defendant has been found liable and ordered to pay damages, the defendant becomes a judgment debtor (because the defendant owes the plaintiff a debt pursuant to a judgment).  If a judgment debtor does not pay, the plaintiff has a few options. 
· Garnish the judgment debtor’s income 
· The plaintiff can also get a court order to seize and sell some of the judgment debtor’s assets
· However, judgment debtors may not be stripped bare, that is, left with nothing and with no means to earn a living

The Litigation Process: Appeals
Trials are not necessarily the last stage of a lawsuit.  In some cases, the losing party may appeal to a higher court.  During an appeal, a higher court (the appellate court) will decide whether a mistake was made in the court below.  The party that appeals the lower court’s decision is called the appellant and the party that seeks to uphold the lower court’s decision is called the respondent.   – you can’t call in new evendance
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Small Claims Court serves a special function in Ontario and other Canadian provinces.[footnoteRef:1]  These types of courts deal with claims that involve a limited amount of money.  In Ontario, the current limit for a small claims case is $25,000.   [1: ] 

· This means that the maximum amount of damages that the Court can award is $25,000.  
· A plaintiff who has suffered a loss of $30,000 may still bring an action in Small Claims Court; ($25,000 and will have to abandon his claim for the remaining $5000)

There are important advantages to bringing an action in Small Claims Court.  Small Claims Court is generally faster, simpler, and less expensive than trials brought in the Superior Court of Justice.  The rules of evidence are relaxed and the filing fees for things like a Statement of Claim are less than in other courts.  Small Claims Court is essentially designed for people who are self-represented and is a means of improving efficiency in the court system and facilitating access to justice.

Notwithstanding the advantages of Small Claims Courts, there are also some drawbacks.
· Types of Remedies: Small claims courts in Ontario do not have equitable jurisdiction and thus they cannot award equitable remedies such as injunctions or specific performance.
· Monetary Limits:  Small claims courts can only hear small claims, and what counts as a “small claim” is defined in terms of the amount of money at stake.  These courts have no jurisdiction to award damages in excess of the small claim limit.  As noted above, in Ontario, the current limit is $25,000.  A large claim (e.g., $45,000) cannot be broken into two smaller claims (e.g., $20,000 and $25,000) that are brought separately to get around the monetary limit in Small Claims Court.  A plaintiff can, however, abandon part of her claim or limit her claim for damages to $25,000 even if the claim is really worth more in order to avail herself of Small Claims Court.
· Types of Claims: As a general rule, small claims courts mostly deal with cases in which the plaintiff is suing for either a limited amount of money or the return of a piece of property that the plaintiff already owns.  Certain types of claims cannot be brought in small claims court.  Notably, small claims courts cannot hear cases that fall within federal jurisdiction, such as actions that involve copyright.
· Geographical limits: Certain geographical limits apply, including procedural rules about where a small claims court action must be started.
The Court System: Court Hierarchy and the Doctrine of Precedent
Judges are bound by the doctrine of precedent, which means that the court must follow the decisions of any court that is above it in its hierarchy.  
Administrative Tribunals
Administrative tribunals are bodies that exercise power delegated to them by the government for specific purposes.  These tribunals administer various statutes, that is, they enforce the statutory and regulatory requirements and resolve disputes related to the application of the statute.  In terms of their character, tribunals fall somewhere between the government and a court.  Examples of tribunals include the Ontario Human Rights Tribunal, the Competition Tribunal, the Labour Board of Ontario, and the National Parole Board.
Alternative Dispute Resolution
Alternative Dispute Resolution (ADR) (Private) - is any process that allows parties to resolve their dispute without going to court.  ADR offers alternatives that can preserve business relationships and expedite the settlement of a dispute, often at a much lower cost to the parties than litigating the dispute in court.

There are three major types of ADR: negotiation, mediation, and arbitration.
Negotiation
In a negotiation, the parties to the dispute attempt to resolve their differences through discussion and direct bargaining.  This is the most common form of ADR. 
 Its advantages include:
· It is usually quicker, less complicated, and less expensive than litigation and other forms of ADR.
· The parties are in control of the process and decide the outcome themselves.
· It can preserve relationships and allows the parties to stay on good terms with each other.
· It is a private procedure and therefore can be used to avoid bad publicity. 

Negotiation also has some disadvantages:
· If a dispute has already become hostile, negotiation likely won’t be successful since it requires the parties to cooperate.
· There are no set time limits for resolving a matter by negotiation.  Parties can therefore drag a matter out in the hopes that the other party will give up, lose interest, or run out of resources.
· Inequalities of bargaining power can result in unfair settlements.
· Confidentiality may not be desired.  A person may want others to know about the defects in a product.
Mediation
Mediation is similar to negotiation, except in mediation, the parties are assisted by a neutral third party, called a mediator, to settle their dispute.  The mediator effectively acts as a bridge between the parties and helps the parties to find common ground
· A key characteristic of mediation is that it is not binding. 
· The parties remain in control of the process.  
· The parties are free to accept or to reject the mediators’ suggestions
Arbitration
Arbitration is a process in which a neutral third party, called an arbitrator, imposes a decision on the parties to a dispute.  With very few exceptions, arbitration is binding and thus offers a conclusive end to a dispute.  
· One advantage to arbitration is that it can be used to resolve high complex disputes by someone who has expertise in the subject matter of the dispute. 
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