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                                                              Assignment two: Contracts

Part one

1. The four elements necessary in classical contract law in order for there to be necessary

'consensus ad idem' are the initial offer, acceptance, consideration, and the enforcing of performance

of terms agreed. The first element, the offer, describes the promise that is bound to the person who

makes the contract to the person who fulfils the necessary acceptance. In the case of Carlill v. Carbolic

Smoke Ball Co, the company offered anyone who contracts influenza $100 if they had contracted it

within two weeks of purchasing the product (Carlill v. Carbolic Smoke Ball Co., 181). Carlill 

contracted the influenza and took it to court with her argument being that anyone who contracts the

 illness within the two week period and contacts the company is accepting the offer. The defendants

 argument was that the offer was not made to anyone in particular but their appeal was dismissed as

 Carlill's argument was much more favourable. The second element, the acceptance, refers to the fact

 that anyone who accepts a contract is bound to its rules. L'Estrange who had purchased an automatic

 cigarette machine from a company without reading the contract had accepted all of their conditions

 without realizing it (L'Estrange v. F Graucob, 215). After the machine broke, she took it to court, but F

 Graucob Ltd, the defendants, insisted that she had not read the contract and there were no warranty

 claims in it. The company's appeal was allowed.  The third element in a contract is known as the

 consideration component. What it describes is that parties must receive a reward or something of

 similar value in exchange for accepting the contract. This is what makes the contract binding.  In the

 case of Thornton v. Shoe Lane Parking Limited an example of consideration can be seen in the

 exchange of Mr. Thornton's money for the parking ticket (Thorton v. Shoe Lane Parking Limited, 218).

 His money in exchange for the ticket was an acceptance of a contract, his car was to be kept safe under

 the liability of the company, but nothing was promised to keep him safe, it was at his own personal

 risk. The fact that he got injured allowed for a trial to take place and the company's appeal was

 dismissed. Finally the fourth element of a contract is the enforcement of performance of terms agreed.

 What this means is that there must be a gain of some sort if the contract is performed as expected, and

 if it is not, the necessary legal consequences are in order. In the case of Peevyhouse v. Garland Coal &

 Mining Co. The concept of enforcement is vividly seen. The Peevyhouse's leased their farm to Garland

 Coal & Mining Co. And within the contract it stated that the land must be restored after the work is

 done (Peevyhouse v. Garland Coal & Mining Co., 152). What happened, as expected, was that the land

 was not restored to its previous state by the company. The judge concluded that the sum of $300 must

 be payed to the plaintiffs because that was the increased price of the land if the work had been done.

2. Linda Mulcahy raises some very interesting presumptions and key ideas of the classical

contract model. As well, she speaks of what the roles of the court were at the time and how they

helped influence this model. One of her first and most important presumptions is the idea that both

contracting parties have the capability to bargain equally (Linda Mulcahy, 163). This proposes that the

 parties have complete freedom to make an agreement on whatever conditions they desire. A second

 presumption Mulcahy makes is the fact that a party was not bound to the contract because they had

 promised to do so but because they had created a bargain (Linda Mulcahy, 164). A bargain being

 different from a promise because it is an agreement that proposes certain considerations and is done so

 voluntarily. Also a bargain agreement is more meaningful in the eyes of the law. Mulcahy raises a third

 key point in the foundation of classical contract law and it is the presumption that an agreement is

 based on voluntary actions and it is up to the parties to decide what is fair and not the courts (Linda

 Mulcahy, 164). During this time period, the courts had nothing to do with the contract making process,

 only to enforce the terms. The last key point that Mulcahy points out is the fact that parties must

 perform or pay damages that they have not done after agreeing to the contract.  A perfect example of

 this is the Peevyhouse v. Garland Coal & Mining Co.

3.  It is now quite clear to most modern legal students that it is power and authority that delegate 

contractual   freedom. The most obvious example of such a transfer in thought is the employer and the

 employee. The employer can impose many terms that are unfair to the worker on a basis that they do 

not have to take the position. This is one of the most commonly seen situations in which unequal 

bargaining power is conceived. Another development in the classical model of contract, and one of the 

most important, is the governments provision of public services through contractual activity.  By 

buying into many private contractors the government is able to facilitate the needs of its citizens. This 

notion of contractual activity is known as procurement. Regulation in contractual standards have given 

rise to many contracts becoming institutionalized (Mulcahy at Casebook, 168). What this means is that 

there are certain obligations known as consumer-protection policies which the contracting party must 

live up to. An example of such a situation would be the fact that employers may not use one’s race or 

sex as a factor in terms of their employment. A newer example of such an incident is the multi million

dollar law suit of Shaub v. Fedex (Robert Langley, About.com) . The ‘neo-classical’ idea of contract 

law refers to the judiciary and its larger protection to certain types of people so that  inequalities

of the market place are less harsh (Mulcahy at Casebook, 169).

Part 2

A. Stewart Macaulay raises very important tentative findings about the divergence of contract law 

and contracting. He does so by presenting clear statements that show the conflict of opinions in the

concepts of contract law and contracting. In order to show this to the reader Macaulay points out two

separate planning methods with four different sub sections. In his first set of plans he introduces the 

notion that contracting parties can plan what each party should and should not do. In his diverging 

second set of notions he presumes that the parties may use another method, specifically, that they 

carefully and explicitly plan rather than draw up consequences for lack of doing so (Macaulay at 

Casebook, 174). This presumes that there will be no penalties as long as everything is up to standard.

      The second set of notions Macaulay presents in his two sets of planning procedures are the concept

that the two entities can plan what procedures to take when unexpected incidents effect their duties. 

The method of planning in the divergent set states that the parties may have a mutual and implied

knowledge of an issue which decreases a need to take such procedures (Macaulay at Casebook, 174). 

This entails the concept that one may cancel their contract with someone else if certain situations are 

preventing it to work out. In such an incident both parties can assume that a cancellation can happen. 

      A third planning method that is introduced is the position that both planning parties may decide 

what is to happen if either of them fail to perform (Macaulay at Casebook, 174). The contradicting 

alternative planning method is the idea that both parties may have separate unexpressed conceptions

of a particular issue. What this presumes in practice is that one party may believe that all they need to 

do is fix the item in question and the other party may assume that a compensation is in order. 

      Macaulay points out two competing norms that are very prevalent to his study. The first is the fact

that “commitments are to be honoured in almost all situations” (Macaulay at Casebook, 174). This 

describes the idea that one should not fail to honour a deal they committed to. If a customer is 

supposed to pick up a product that they agreed to get on that day and it is not ready that commitment 

has been failed. The second norm that is introduced is that “one must produce a good product and stand

behind it” (Macaulay at Casebook, 174). What this presumes is that a defective product purchased by a 

customer is the responsibility of the production personnel. Pressure will be put on the personnel in 

question to resolve the problem as soon as possible with their job at threat. 

B.     Cases such as Gendis v. Richardson and Larson v. Warner Brothers produced some notable 

outcomes. In the Gendis v. Richardson case an agreement was made through communication 

which is sufficient enough to be considered a contract. Though it was done through hand shake a paper

contract displaying the details was soon delivered. A similar situation occurred in the Larson v.

Warner Brothers case. Rather then a verbal communication of acceptance  a letter sent out by Larson's 

lawyer claimed the acceptance of contract. Both these cases share the same general principle of 

contract which Lord Maugham states: 

“In order to constitute a valid contract the parties must so express themselves that their meaning can 

be determined with a reasonable degree of certainty” (Lord Maugham at Casebook, 194). 

 With this in mind, it is obvious to see that in both situations, agreements were made before the 

paper trail was released. 

             The Electricity Corporation of New Zealand Limited was another incident where the contract

in question was not fully accepted. Counsel had decided that both parties were not ad idum on the 

essential terms of the contract (Electricity Corporation of New Zealand, 201).  As well the appellant

suggested that upon closer examination of the documents it is seen that the parties were not trying to

become immediately bound by the contract (Electricity Corporation of New Zealand, 201). The 

main purpose of the Heads of Agreement was to point out where they had reached in their negotiation. 

          Most Judges in this case believe that the contract was not incomplete and that it was meant to be

binding. They also held that “failure to reach agreement on the extension of the force majeure clause 

to the National Grid did not mean that the contract was legally incomplete” (Electricity Corporation

of New Zealand, 214). This case was very consistent with the cases of Gendis and Larson as both those

incidents had a similar turn of events, namely, that the contract was in fact complete.

          The dissenting judge Thomas JA, raised a clever point discussing the lack of a binding contract.

His arguments stated that because of the fact that the market conditions had changed significantly, 

the price of electricity decreased, and it would remain so  for a number of years (Thomas JA at 

Casebook, 205). The Electricity Corporation of New Zealand no longer considered the agreement as

economically suitable given the conditions and wished to withdraw from the contract. The two

companies, ECNZ and FCE, were not in agreement to the essential terms of the bargain, and there for

the contract in the eyes of Thomas JA was not binding. 

       The judgement that best reflects Macaulay’s findings on contract law and contracting is that of

Thomas JA. The reason being so is because many terms of the contract were not in essential agreement 

by the two parties. Macaulay states that commitments are to be honoured in almost all situations. 

Unfortunately though, there were no commitments that were fully developed, simply a collection

of negotiations written on paper. In the eyes of the law Thomas JA's findings are the most prevalent.

However, there are also some incongruities, the contract was not in fact binding because of a failure to

agree on certain provisions (Electricity Corporation, 206), but with this in consideration the failure to 

agree did not make the contract incomplete. In respect to these legal findings the contract is not 

binding. 

Part 3

 A.          The principle that is established in the old classical contract law case of L'Estrange v. F

Graucob Ltd is the fact that one is bound to their signature in a contract. In this specific situation, 

L'Estrange signed the contract to the cigarette machine without reading the contract. All though she

did not know about the certain terms and conditions that were mentioned the courts ruled that she was

still bound to the contract. In terms of the Onefile situation, in which a virus is contracted after paying

and then downloading the software, the same principle would be applied. I would be bound to the 

contract that I accepted even though the software is not a working product. 

          In the case of Tilden Rent-A-Car Co. v. Clendenning a more modern approach to governing

contractual agreements was applied. The older case of L'Estrange stated that any contract which is 

signed is an agreement to a binding bargain. With this in mind it is quite easy to see that many unfair

clauses can cause some serious legal implications if not directly mentioned. Tilden Rent-A-Car Co.

v. Clendenning is an obvious example of such unfair terms. Mr. Clendenning had agreed to pay the

extra $2.00 a day in order to be covered by the company's insurance. In doing so, he thought he was 

covered for all situations, this turned out to be untrue. The contract stated in an unclear manner that 

any alcohol consumed what so ever is a breach of the insurance terms (Tilden Rent-A-Car Co. V.

Clendenning, 221). The judge in turn dismissed the company's appeal in regards to the fact that they

had not clearly mentioned this to Mr. Clendenning and that he was completely capable at the time of 

the accident. In terms of the Onefile situation, this modern approach to contract law would allow for a

more fair approach in the court. Rather then being bound to the contract and all its conditions simply

for agreeing with a click of a button; the major conditions would have to be explicitly stated for the 

contract to be binding.


           The policy choices that were considered in the cases of L'Estange v. F Graucob Ltd. And the 

case of Tilden Rent-A-Car Co. v. Clendenning allowed for groundbreaking concepts in the contract law

field. Scrutton LJ in the L'Estrange case mentioned this policy choice in terms of contractual obligation

“When a document containing contractual terms is signed, then, in the absence of fraud, or, I will add,

misrepresentation, the party signing it is bound, and it is wholly immaterial whether he has read the document or not” (Scrutton LJ at Casebook, 217).

This policy allows for deeper analysis of contractual obligations. Writing your signature on a contract 

is not the only element that makes a contract binding, but rather, the way it is presented to you has 

significant authority in the eyes of the law. The Tilden Rent-A-Car case considered this policy choice

in the judgement. Misrepresentation to the customer in terms of the important clauses of the agreement

caused Mr. Clendenning to be unaware of the conditions that he was bound to. Due to this fact the 

judgement ruled in his favour. 

            In terms of the case with Onefile the decision that it most prevalent to my situation is that of

Tilden Rent-A-Car v. Clendenning. The reason being so is that the case in question, Onefile, falls into

both categories of policy choice, fraud and misrepresentation. In the case of Tilden Rent-A-Car,

Mr. Clendenning was lead to believe that the insurance coverage he was paying for covered all 

incidents. The misrepresentation in the Onefile case is the fact that they do not make it clear to the 

customer that what they are in fact purchasing is a virus. This key term is not even within the contract

it only states that they are not liable for the effect it may have on your computer. Another issue that is 

raised is the fact that they are committing fraud. The “company” in question, Onefile, convinces their

customers that what they are purchasing is actually a software product, in reality however, people

are purchasing a virus that not only is not a product worth purchasing, but completely deteriorates

the computer.   

