Laws 2105: Lecture Notes
Social Justice and Human Rights

September 6th, 2012: Lecture One
Professor: Amy Bartholomew
(Course Outline)

September 20th, 2012: Lecture Two
Westphalian Sovereignty 
· “Contract of mutual indifference”
· When authors discuss this, they are talking about an old form of Intl. Law that treated states as the only subjects & objects in Intl. Law
· International Law/Westphalian International Law/Classical International Law (synonymous)
· Under a Westphalian conception, the rights of sovereign states are emphasized
· Westphalian model suggested all states are sovereign equals
· Intl. law depends entire on consent to join
· No authority higher than the state
· States have the power to act externally/integrally
· International sovereignty
· 1928- Kellogg/Briand pact; war was more definitively outlawed
· UN Charter 1948

Post WWII/Post Holocaust
· Nuremberg Tribunal at end of WWII
· 1948, UNDHR
· Develops into intl. criminal law system—almost entirely after the end of the Cold War
· International Bill of Human Rights [review online]
· “In order to avoid the scourge of war, we the United Nations, decide to establish this charter to protect our human rights….”
· International humanitarian law refers to the law of war (ironic)—how states are permitted to engage in war, once the decision to go to war has been made *Geneva Conventions
· AB’s view—Holocaust & WWII account for revisions in intl. law
· WWII itself was a ‘total war
· It involved all sides engaged in total war tactics. They refused to distinguish between soldiers/military and civilians
· Whatever was required to win the war
· Meant to kill civilians b/c it was meant to bring Germany to its knees
· “Terror bombings”—meant to terrorize populations
· After WWII, states decided these tactics should be considered illegal
· Intentionally targeting civilians is illegal
· Treatment of POWs—not criminals, they are detainees to be treated humanely & w/ a certain level of respect 
· States cannot make unilateral decisions to engage in war—the UNSC has to give you the “okay” to engage in war 
· Principle of Non-Intervention—you may not intervene in the affairs of another state unless the UNSC grants permission or you are reacting in self-defence
· Development of the concept of genocide & crimes against humanity
· Human Rights covenants 
· UNDHR Covenants 2 &3 came out in 1966, and are supposed to legally binding
· Genocide Convention is supposed to be legally binding
· Introduction of these was to try to make real the commitment of ‘never again’ 
· What are intl. human rights?
· Are they agreements btwn states where each state says to the rest of the world that they will not violate their citizens? But, these are inter-state agreements—so, it follows that if they violate these rights would they be able to say it’s behind closed doors?
· Or is it a cosmopolitan law? Are they agreements that we will respect the human rights of every human on earth, in so far as that are possible? Cosmo. law takes the understanding of individuals being the objects of intl. law. 
· “Responsibility to protect” idea—responsible for the whole world; if necessary (legitimately/legally) can intervene in another state’s sovereignty to provide humanitarian intervention 
· Cosmopolitan pov can be used negatively:
· US used this pov to say that the invasion of Iraq was necessary to protect ‘human rights of Iraqis’
· Weaker states are worried about the using of cosmo. view to read into human rights b/c of how it can be used to violate them
· AB’s view—less about the legality of gov’t action, but about citizens using the legal language revolving human rights, etc, to bring gov’ts to accountability 
· Only way the US could ever be tried by the ICC would be if the UNSC required it—however, they are a member of the P5, so…that’s not happening

Post Cold-War Era (1990-2001)
· Cosmopolitainisation of the International Human Rights & International Law and/or further entrenchment of Imperial power through them?
· Romeo Dallaire’s passion about how it would not take that much to stop the Rwandan Genocide, it was entirely doable. 
· This is important b/c there are situations today where people say “it’s too difficult”, when the situation in Rwanda was possibly, it was a moral responsibility 
· Failure to protect Bosnian Muslims was another huge failure
· NATO Invasion of Kosovo (1999)
· Into the former Yugoslavia w/o SC approval, claiming that it was in the name or protecting Kosovar people; this means that the intervention was illegal
· Some people said that this invasion was morally legitimate b/c the people were threatened by ‘ethic cleansing’
· Noam Chomsky & other scholars argue that NATO should not have intervene b/c we increased the human rights violations/casualties, etc; intervention increased the US imperial powers 
· Today: intervention in Syria? What would the consequences be? What would it mean for human rights? Sovereignty? 
· Libyan Invention (2011): 
· The first legal invention  
· Humanitarian intervention & ICC development in this era; ICTY & ICTR 

Post 9/11, Global War on Terror: Rise of “Empire’s Law?” 
· How Cosmopolitan concepts can be twisted—the Invasion of Iraq, 2003
· How humanitarian arguments can go awry
· Raises worries about Cosmopolitanism
· How the language of Human Rights is a double-edged sword
· Violations of intl. humanitarian law—law of war
· Use of torture by American & its Coalition of the Willing- Abu Ghraib 
· Importance of the Bush Doctrine
· Essentially established that the US considers it has the right to invade any state that it considers to be a threat & does not have to rely upon the UN or International Law
· Public statement by the US
· It’s important that for the 1st time, the US says publicly that they invade countries and decide that they have the “right of Empire”
· Not just violations of human rights, but the justifications for them, have deeper consequences than just the violations
· Degrading our political culture
· Degrade our committed to legal liberal concept of ‘due process’
· Opposition to torture has plummeted since 2001, it used to be a given that torture was extremely cruel & morally unacceptable 
- Use of drones; assassination of people based on suspicion
· What’s the end result? What is the end game? How can this end or end well? 
· Guantanamo as a ‘terrorist creating factory’—how pissed would you be?
· Child soldier Omar Cotter, Canadian citizen prisoner at Guantanamo; was under attacked during a fight of fire and supposedly threw a hand grenade which apparently injured a medic; important legal questions *Look this up
· Obama admits that even if the US tries a ‘terrorist’ which they have tortured, and it turns out that they find him not-guilty, they can still “hold him indefinitely”
· Dwindling commitment to the rule of law
· Whether the constitutional moment at the end of WWII, when Law’s Empire was established around the world, is unraveling? What do we face if it is unraveling? Are we courting disaster triumphant by leaving that principle behind?
September 27th, 2012: Lecture Three
Human Rights, Globalization & Post September 11 Continued: Focusing on “Global War on Terror”: “Torture and ‘The Manhunt Doctrine”

Ghosts of Abu Ghraib
· “At what point is ‘cruel enough?’
· Turns docile, human beings into robots 
· “Wanted to protect our country so that these people [….] wouldn’t have that opportunity again.” “I wanted someone to pay.”
· Geneva Convention question doesn’t start until the war in Afghanistan had already started 
· Prohibit torture, inhumane treatment, etc.
· Binding intl. law
· Human Rights standard for the world
· Americans adopted in 1949
· “They prevent American soldiers from ill-treatment in the event of capture”
· America claimed that countries should try to aim higher
· US didn’t think that Al Qaeda/Taliban/war in Afghanistan should fall under the conventions
· President Bush made the announcement that the Conventions would not be follow in the war in Afghanistan 
· “Now you’re in unlimited warfare”
· “They will be handled as […] unlawful combatants […] do not have rights under the Geneva Conventions.
· How the US could/couldn’t treat prisoners was important to how they would “win” the new war
· Vague, ambiguous definitions of physical pain, torture, inhumane treatment, etc.
· Argument to redefine torture so that it is so narrowly conceived, that interrogation can become more extreme w/o crossing the line
· “If it looks like the enemy, shoot it.” 
· Units in Iraq picking up people on hunches/suspicions
· Looted homes upon arrest
· Tied hands behind their necks and left them in the street for people to watch
· “A desert bowl of misery’
· Haunted w/ history of ‘lost souls’
· Smell of urine, feces, sweat, flesh, etc.
· Extremely hot conditions
· “The most surreal place.”
· There was no plan for anything
· “Crazy idea” to try and reopen all the prison systems in 90 days
· Soldiers had no training whatsoever to be in a corrections atmosphere
· “Change in morale […] it was right there.”
· Most attacked US position in Iraq 
· Shelled and attacked every day
· Road outside the prison is the most dangerous road in the world
· “I wouldn’t wish it on my worst enemy.”
· 300 Military Police guards at AG to thousands of prisoners (3 thou?)
· General Population
· More secure area for women & children
· “Hard Site” (1A), 6 or 7 guards for 1,000 or more detainees
· “All terrorist, bad guys […] American killers.”
· “The information that we were going to get would save lives…”
· Interrogators said that 70%-80% of prisoners brought in had absolutely no information
· American military had no idea who these people were, “how do we fight an enemy that we can’t see…?”
· Interrogations were meant to open up intelligence which would explain this
· Rumsfeld openingly angry “How come Guantanamo gets me information […] Gitmo-ize the situation”
· General Miller sent to “Gitmo-ize” and developed a system that was entirely based upon extracting information
· General Miller turned Guantanamo into an ‘ad-hoc laboratory’ to experiment w/ extreme conditions 
· FBI reports about the conditions in Guantanamo Bay
· Rumsfeld approved a memo, approving “enhanced interrogation techniques” 
· Stress positions
· Undermine the subconscious of detainees
· Approves the harshest interrogation techniques ever approved in US
· “I stand for 8-10 hours a day, why is standing limited to 4 hours?”
· “If you don’t treat the prisoners like dogs, you have effectively lost control over the interrogation.” – General Miller on Guantanamo Bay not being harsh enough
· General Sanchez rescinded policies after he approved them
· “It was never clear to me what was allowed in Iraq”
· Nudity & shackling was every day occurrence
· Prisoners were stripped searched no matter what 
· MPs removed from control of MP official, and then placed under interrogation staff of the Military Intelligence
· “Make sure their life is hell tonight”
· Far more difficult to cure psychological torture than it is to cure physical
· “It wasn’t our place to question anything.”
· Become numb to what they say
· Became “something you had to do” “business of war”
· Comparing it to going to the dentist—uncomfortable but normal
· “There is no such thing as a little bit of torture”
· Fall 2003, prison riot broke out
· Everybody was set off, “this is the last straw”
· “Why did they want to attack us? […] I took my anger out on him”
· Extreme humiliation of the prisoners
· Same fall, 3 prisoners were accused of raping an inmate; they were then tortured and humiliated
· Graner given a letter from the M.I praising his actions and telling him to keep up the good work
· Verification for continuing with this type of behaviour
· Mandal al-Jamadi
· Ghost detainee
· Tortured to death
· CIA put the body on ice and wanted to try and cover up the homicide
· Graner & Sabrina (?) charged for the photos, but nobody was ever charged for the murder 
· Joseph Darby
· Borrowed CD of photos from Graner and handed it in
· He was brought in for questioning—and told his identity would be kept a secret
· Graner and other officers also brought in for questioning as well
· Investigation began
· Rumsfeld thanked Joseph Darby on national television—he was supposed to be anonymous
·  ‘Animal House on the Night Shift’ Theory
· Dep. Of Defence did investigations and said that no policies or orders authorized the guards
· These were the actions of a few “bad” soldiers 
· There’s no way that the soldiers came up with these techniques; they were too detailed 
· No reports look at all of the chain-of-command (from soldiers at AG to the Pentagon, etc)
· These photos came to define the United States
· The photos embarrassed the Army, so the Army wanted to embarrass the people who were in them
· W/o these photos, there would have been no Abu Ghraib 
· Low-Ranking Soldiers were court-martialed and tried for their actions
· Received sentences ranging from 6 months to 10 years 
· Only high ranking officially to receive penalty was demoted in position and then she retired

Lecture & Discussion 
· Iraq was not a failed state before the US invasion
· Al Qaeda wasn’t overtly prevalent in Iraq until after the American invasion
· US Administration says detainees were “terrorists”
· “The Vietnam” –combination of techniques
· Food manipulation
· Starvation as well as force feeding
· Who is responsible? 
· Lower-ranking soldiers should be given some of the responsibility
· Mostly, high-level individuals should be facing the brunt of the blame 
· Lower-ranks were used as the scapegoat; made it seem like people were being held accountable, even though no high-ranking officials have held any penalties
· Istanbul Protocol—how to investigate events of torture, etc.
· Torture is patently illegal
· Under intl .law it is prohibited 
· Convention Against Torture defines it as the intentional infliction of severe pain and suffering by or at the behest of an official for reasons/purpose of gaining information/punishment/intimidation.
· Intl. Civil & Political Covenant
· Geneva Conventions (pertain during times of war); Article 3, Article 17
· Rome Statute—set up ICJ, establishes that systematic torture can constitute/be prosecuted as a war crime/ constitute or be prosecuted as a crime against humanity
· Unconditional, absolute prohibition—states cannot legally claim any exceptional circumstances to justify [Article 2(2)]; also says superior orders cannot be used as excuse
· It is as illegal to order/conspire/be complicit in torture as it is to engage in it 
· States have obligation to hold those responsible
· The US has convicted other countries of water boarding their soldiers, but when the US Administration is accused of the same, they claim that it is “harsh interrogation, not torture”
· No limitations on the powers of the Commander –in-Chief role during times of war
· What is ‘severe’?  (US Department Officials)
· Only amounts to severe if it is the same pain which would be associated w/ major organ failure or death

October. 4th, 2012: Lecture Four
Continuation of Torture Lecture:
· Waldron’s thesis in a nutshell: The US was attempting to accommodating what essentially amounts to torture, and to make it legally justifiable. In doing so, the US gov’t was not just dragging its detainees to the water boards, but was dragging the law along with them. 
· The rule against torture is more than just a rule, and its more than just against torture
· These principles which the regime against torture articulate, they are more than just principles against torture; they function as a legal archetype
· Undermining larger areas of law by degrading this legal archetype; threatens to degrade all other areas of law
· Waldron argues that our commitment to human rights regime & anti-torture is a reflection of our commitment as human beings
· Shift in public political culture 
· So basic, it sort of represents the bottom of the pyramid
· Problem is that law gets used as a technique of power

Nuremberg
· Gary  Bass
· Liberal American, details how the Allies set the template for the Nuremberg trials (US Common Law) & set the tone for international Law, equally in the UK 
· Hirsch—summarizes Arendt’s arguments surrounding Nuremberg
· Zolo & Keircheimer contrasting views on Nuremberg

International Military Tribunal at Nuremberg
· Crucial part of post WWII legal architecture
· Further developed intl. humanitarian law, war crimes, crimes of aggression
· Frist successful intl. criminal trial
· Very controversial to this day
· Contributed to cosmopolitan development 
· Keep in mind the grotesque crimes we are talking about when it comes to the Nuremberg trials
· Real limitations to how ‘good’ work could be done at Nuremberg 
· Nuremberg does not stand for the legal principle of ‘genocide’ 
Evaluating Nuremberg:
· Utopian Cosmopolitan or Utopian Legalist point of view 
· Develop a realist critique (Zolo) 
· Critical Cosmopolitan or Critical Legalist 
· According to Bass, Nuremberg is legalism’s greatest moment of glory
· Robert Jackson also may fall into ‘utopian legalist’ category; “Nuremberg trial is the most significant tribute that power has ever paid to reason”
· Jackson/Bass argue that this trial was crucial for legal vengeance
· Hirsch—utopian cosmopolitan
· International leaders put on trial for the 1st time
· Expresses concern for humanity of all
· Zolo believes in has no necessary features of a legal trial, it was all about power and ‘victor’s justice’ 
· Arendt has this position towards the Eichmann trials
· Jasper (Arendt prof), Nuremberg was a feeble, ambiguous harbinger or intl. legal order that man kind is beginning to feel it needs 
· Keichheimer- was a political trial of the successor regime, different from a show trial
· Alstotter’s Case (Justice Trial)—16 judges & lawyers put on trial for their participation in writing out Nazi law
Nuremberg Trials
· Twenty-two Nazi leaders on trial; 12 committed to life sentence; 3 acquitted; 12 convicted 
· Chosen as representatives of the regime 
· Charged w/ crime of aggressive war (crimes against peace); war crimes; crimes against humanity 
· Ex Post-facto; there was no clear-cut laws prior to this trial
· Crucial precedent in the post-9/11 era b/c—crime of aggressive war can be used in terms of when the US invaded Iraq
· ‘Preventive war’; Caroline test 
· “Aggressive war is the supreme intl. crime that differs from other war times, in that in contains in itself, the accumulated evil of the whole”
· Defense of “just following orders” is no defense against being committed, only mitigates your sentence 
· War crimes; weren’t as controversial @ Nuremberg 
· ‘Game the law’ in a way that the US, etc. cannot be charged for the same crimes
· Genocide Convention, 1948---at Nuremberg there was no crime of genocide 

October 11th, 2012: Lecture Five
Eichmann in Jerusalem Film
· Attorney General Hausner
· “The destroyer of a people, the enemy of mankind….no longer deserves to be considered human…goes beyond from separates man from beast.” 
· “Acted w/ enthusiasm…until the very end.”
· “I therefore ask you to sentence this man to death.”
· Central Office of Jewish Emigration—Eichmann was in charge; two months in Berlin, two in Vienne, and then Poland. 
· Eichmann says his time in Austria gave him the most pleasure, the one he enjoyed the most
· Forced “accelerated” emigration of the Jews
· Organization of this emigration was complicated and required a specialist; Eichmann was this “qualified specialist” 
· “It wasn’t my fault.” 
· He acquired his abilities for this position through experience in the field
· Claims he tried to help Jewish officials involved in the emigration; “was beneficial to both parties”
· Claims to have supported the idea of the Jewish people having their own safe land  & that his ideas were shut down by his superiors, and he was “powerless”
· During the trial he has interesting facial expressions; sometimes smirking, sometimes looking nervous 
· Testimonies from survivors describing deaths they witnesses/the process/loss of their family, etc.
· All Jews, incident of some Christians who tried to hide Jews
· Heard an SS man say “Who will pay for this?” 
· Eichmann claims he was only involved in the transport, and tat he was not in charge of the actually deaths, he wasn’t aware the departments changed by the end of the war 
· Belittles the situation 
· “Everyone acted on their own accord” “Following orders”
· Judge openly tries to maintain a certain level of decorum; avoiding a show trial
· Eichmann, when asked to show which countries were annexed by the Reich and in which order says “I don’t remember the details anymore….I can’t see the map from here….” When he gets closer to the map, he is still backhanded about everything 
· “Nationalization was imposed by law”
· Transport of children to Auschwitz was discussed with Eichmann, it was determined that they were to start rolling
· Eichmann claims that he informed Paris on the verdict regarding the transportation of the children based on what his superiors decided 
· Wannsee Conference
· “Various solutions to the problem were discussed”
· Eichmann says different methods of killing were discussed
· Says he stayed behind to celebrate only because he had to write up the minutes, then they happened to ask him if he wanted some Cognac “or two, or three…”
· Muller, Heydrich, Eichmann were the men who stayed behind to celebrate 
· Eichmann says that the language was “far removed from legal language” “blunt” 
· Says he could only hear certain words because he was there to write the minutes, but it was a small room so he herd some pieces of information; sometimes he says he can remember, sometimes he suddenly can 
· Eichmann says killing by gas was not discussed 
· Tapes played from his previous testimony have him saying that he felt as “Pontius Pilate must have felt…free of guilt”, says he did all that he could but “he was an instrument of the superiors” and “had to obey”
· More witness testimony:  Ben-Zui Gedalia
· The German Red Cross had a vehicle at Auschwitz incase of fits, etc when new transports arrived 
· Same vehicles that the Zylkon-B was filled in the cans prior to being brought to the gas chambers 
· People were so hot when they arrived that their skin would tear off when pulled; “their bodies were steaming”
· “Have you managed to forget what you’ve been through?” “No, it haunts me all the time.” –Victims cannot forget a moment of their despair, and yet Eichmann claims to have forgotten millions of things because he had “washed his hands” 
· Judge determined that all the victims testimonies were taking away from the main purpose of the trial 
· Eichmann “I obeyed and executed the orders I received.” 
· Three categories of cases; one w/ precedent in which Eichmann would act on his own accord, one w/o where he could consult Muller, and one in-between
· Eichmann—“One was living at a time when crime was legalized by the state”
· Himmler
· Eichmann—visited Kolm to report on how the gas chamber executions were being carried out; then to Minsk where he saw the executions by firing squad; then back to Auschwitz to report to General Muller 
· Was asked to deliver letter to General Golobocnik authorizing him to exterminate 100,00-250,000 Jews 
· “I had to obey…I had to do it.”
· When asked if someone involved in the extermination was a criminal in his eyes, Eichmann said “He was unfortunate” but he “refused to reveal his inner feelings” in regards to whether he thought they were criminals, says he “feels as if [he] is being grilled like a steak!” 
· A lot of eye shifting
· “In human terms, yes.”
· “I consider the murder of millions of Jews to be one of the greatest crimes of mankind.” “I was following orders” “I felt free of guilt” “I did my duty in accordance with my orders”

Lecture & Discussion:
· Chapters in between the listed ones are not important in regards to the writing assignment
· Easier to come to your own conclusion vs. being led through Arendt’s ideals in her book

October 18th, 2012: Lecture Six, Lecture by TA Tyler Totten
“Eichmann in Jerusalem”, Hannah Arendt, the Holocaust 

Hannah Arendt
· One of the greatest political & social theorists
On Eichmann:
· “He isn’t even sinister… He is actually quite stupid, but then somehow he is not.” 
· “He was not stupid. It was sheet thoughtlessness—something by no means identical with stupidity—that predisposed him to become of the greatest criminals of the Third Reich.” (287-288)
· “…a German Jew, driven from my Homeland from the Nazis.” (gtd. In Marccus 205)
· Taken to an internment camp in the town of Girz 

Is Abu Ghraib the 21st Century’s Auschwitz?  
· (I think no!)
· Something in common is statelessness 
· Hannah Arendt considers statelessness a precursor of the Holocaust
· Statelessness of the Jewish people
· Nation: ethno-cultural group 
· State: Administrative political body
· Nation-state: “the transformation of the state from an instrument of law into an instrument of the nation had been completed; the nation had conquered the state, national interest had priority over law long before Hitler could pronounce…
· With the passage of the Nuremberg Laws, Jews were no longer considered citizens of Germany
· Citizens to resident aliens
· “In the 30s, it became increasingly difficult to distinguish between stateless refugees and normal resident aliens.” (285-286)
· “Displaced persons” an inaccurate description of what was going on. It was more that they had no place in the world to go 
· Not everyone thought the Nuremberg Laws were a bad idea at the time, some Zionists supported the Jews finding their own place & standing on their own feet
· Eichmann considered himself a Zionists
· “…No one seems able to define with any assurance what these general human rights, as distinguished from the rights of citizens, really are.” (293)
· “…This did not imply the loss of legal status in their own, but it all countries.” (294)

· In terms of the similarities between Abu Ghraib and Auschwitz
· US is the major power, and they make a mockery of human rights
· Able to remove citizens from their own states and place them within Abu Ghraib and Guantanamo
· Hannah Arendt refers to this phenomenon as “The abstract nakedness of being human…”, 

· Distinction between Abu Ghraib and Auschwitz
· People are dehumanized by a weird kind of totalitarianism
· Bodies used to extract information
· The Holocaust is still all together more horrible
· AG was a means to and end
· Holocaust was a end of itself; surpasses our understanding

· Mass production of corpses
· “Their plight is not that they are not equal before the law, but that no law exists for them; not that they are oppressed but that nobody even wants to oppress them.” (252) 
· “Superfluous as human beings.”
· “…. The ‘humane way’ of killing ‘by granting a mercy death.’” – Nazi explanation of gas chambers 
· Not just that the Jews were rendered stateless, but were made entirely superfluous
· For Arendt, the Holocaust was radically new in terms of anti-Semitism; history does not repeat itself, however, the past does created precedent for the future.

Eichmann in Jerusalem 
· “… the unprecedented, once is has appeared, may become a precedent for the future, that all trials touching upon “crimes against humanity” must be judged according to a standard that is today still an “ideal.” If genocide is an actually possibility of the future, then no people on earth -- least of all, of course, the Jewish people, in Israel or elsewhere—can feel reasonably sure of its continued existence without the help and protection of international law. Success of failure in dealing with the hitherto unprecedented can lie only in the extent to which this dealing may serve as valid precedent on the road international penal law. And this demand, addressed to the judge sin such trials, does no overshoot the mark and ask for more than can reasonably be expected.” (273-274)
· Judges were the first to sit in judgment of a bureaucrat of the war; “desk murderer”
· This trial was something new entirely, which can attribute to Arendt’s point of view; she claims they did not judge him correctly 

The Jerusalem Court’s Judgment
1. Did the Jerusalem Court have the jurisdiction to pass judgment on Eichmann?
Nuremberg Tribunal
· Retroactive, therefore violated the rule of law
· Attempt to establish precedent regarding human rights violations
· “Genocide ‘explodes the limits of law.’” –Arendt
· “The Nuremberg Tribunal is ‘a feeble, ambiguous harbinger of a world order the need of which mankind is beginning to feel…[It is] a new attempt on behalf of order in the world.” –Karl Jaspers

· Nazi and Nazi Collaborators (Punishment) Law
· “No person shall be prosecuted for an offence under this Law, except offence under section 1 (crimes against humanity, crimes against Jewish people, war crimes) or 2 (murder to do with Nazis) , if twenty years have passed since the time of the offence.” (Jerusalem Courts, therefore Eichmann’s trial was not retroactive)
· Argentina’s domestic law had a statute of limitations, unlike Israeli domestic law
· Regardless of his kidnapping to be brought to Jerusalem, the courts determined that it was inconsequential as to how he got there, but that he was there and would be tried
· “…It was Eichmann’s de facto statelessness, and nothing else, that enabled the Jerusalem court to sit in judgment on him.” (240)

· “Once the Jews had a territory of their own, the State in Israel, they obviously had as much right to sit in judgment on the crimes committed against their people as the Poles had to judge crimes committed in Poland.” 

2. Did the Jerusalem Court demonstrate that Eichmann had committed a crime?
· Arendt’s opinion is that an international tribunal would have been more appropriate because his crimes were more of crimes against humanity, and not “crimes against Jewish people” 
· Eichmann did what he did in a criminal state
· (pg. 289)
· “…Not a single case could be traced in which an SS member had suffered the death penalty because of a refusal to take part in an execution…A danger to one’s life was not at all involved.” (91)
· Eichmann’s claims that he had to do it other we would have died is invalid
· If he left his position, all he would have had to do was find a new job
· Didn’t attend the Holocaust, but he chose everyday to work for a criminal organization, and ship people to their death’s every day.

3. Did the Jerusalem Court fall prey to “political justice”?
· “The purpose of a trial is to render justice, and nothing else…” (253)
· Bringing in the Holocaust survivors who had nothing to do with Eichmann was more about expressing sorrows, etc. and not necessary about the crime in question 
· Judges recognized it was not in their power to judge “matters outside the realm of law.” (254)
· The trial in the end put emphasis on justice and no politics

4. What judgment did the Jerusalem Court pass on Eichmann?
· Crimes Against the Jewish People
· Crimes Against Humanity
· War Crimes
· Membership in an Outlawed Organization 
· Throughout the trial, Eichmann expressed that he was only guilty of ‘aiding and abetting’ he never committed an overt act
· Passed judgment on him for which the things he did in connection with others 
· Martin Buber
· Philosopher
· Disagrees with the judgment
· Thought the execution was a mistake of historic proportions
· Thought only God had the authority to take away someone’s life, even though on earth we judge one another
· Suggested that Eichmann should be forced to labour for a real Jewish Nation-State (sort of poetic justice); have to spend every day with those he would have cast out of the world 
· Totalitarian systems posed a threat towards individual judgment
· Adolf Eichmann was incapable or unwilling to judge his own actions; right from wrong
· The Eichmann trial “touches upon one of the central moral questions of all time, namely upon the nature and function of human judgment.” (294)
· We need to preserve in each and every individuals the ability to judge; wrong from right; the law 

Epilogue:
· Arendt believes his crime was not a crime against the Jewish people, but a crime against humanity/against the human status
· The Holocaust is a crime against humanity, because it offends not simply Jewishness, but violates the definition of what it means to be a human being
· (pg. 269)
· “…the physical extermination of the Jewish people, was a crime against humanity, perpetrated upon the body of the Jewish people..”
· Arendt finds him guilty of crimes against humanity; the crime of thoughtlessness, which falls under the category of a crime against humanity
· Eichmann claimed that nobody actually fought against the Final Solution (116); nobody came to him in reproach towards the performance of his duties (131); he obeyed his orders and the law (135)
· Eichmann declared that he lived his life according to Kant’s moral percepts, and the Kantian definition of duty
· Arendt was offended by this because she had a degree in Philosophy
· Categorical Imperative – a moral law for Kant, we shall not kill
· Kant explains that we have individual powers of judgment; judge every law for ourselves 
· ‘Banality of Evil’ –mundane, boring, etc; not that evil is banal, rather the perpetrators of evil of rather boring individuals such as Eichmann 
· “…word-and-thought-defying banality.” (252) 
· Atrocities of the Holocaust occurred from a gross amount of thoughtlessness
· “…A flaw in Eichmann’s character was his almost total inability to look at anything from the other fellow’s point of view.” (48)
· The thoughtlessness of the Nazi era is what allowed the genocide to occur

· Thinking does not lead to genocide; thinking is something in which new law can be grounded 
· It is about community, morality, and others
· When you think, it is the most intimate way of knowing that there are other people in the world; imagining another person’s point of view
· When we judge, we are examining and weighing different aspects 
· All of the things in the Holocaust/Nazi atrocities were new and unprecedented events
· History gives us new things, but some things remain the same; human beings have been sophisticated creatures with sophisticated minds, we have judged the world around us; new law needs to be passed on our capacity of thought and our ability to judge
· Arendt’s judgment on Eichmann “…no person should have to share the earth with you.”
· He does not or will not use his mind to try and see another’s point of view, he is not contributing to the human community

· “How troubled men of our time are by this question of judgment (or, as is often said, by people who dare ‘sit in judgment’)… The argument that we cannot judge if we were not present and involved ourselves seems to convince everyone everywhere, although it seems obvious that if it were true, neither the administration of justice nor the writing of history would ever be possible” (295-296) 



Discussion:
· Eichmann trial as a legal remedy 
· “Is the Nazi Legal System Law?” “Is unjust law considered law?” –common question in legal philosophy

October 25th, 2012: Lecture Seven 
The Nuremberg Effect: Cosmopolitan Law & Jurisdiction
· There are arguments that Hannah Arendt leaves us with a cosmopolitan argument 
· ‘The right to have rights’ has a cosmopolitan tilt to it; moral concept 
· “Human dignity needs a new guarantee which can be found only in a new political principle, in a new law on earth, whose validity this time must comprehend the whole of humanity while its power must remain strictly limited, rooted in and controlled by newly defined territorial entities.” – Origins of Totalitarianism, ix (Hannah Ardent).
· Arendt does not mean there should be a world government, but there should be a universal conception of human rights; the power to enforce them needs to be rooted in individual states (or EU)
· Bartholomew argues that Cosmopolitans are not supporting a world government, but a universal inclusion of human rights 
·  “The rule of law is an unqualified human good.” 
· ** We will ask ourselves, is Cosmopolitanism a unqualified human good?

What is meant by Cosmopolitanism?
· Cosmo. morality is a conception of morality/justice that is universalistic; suggests that all of humanity matters/each person matters/each person matters equally
· Our generation grew up when Cosmopolitanism was becoming the ‘norm’, during the post- Cold War era 
· Cosmopolitan morality dates back to the 18th Century (and later)—Immanuel Kant
· In international law/relations, until the WW2 and Post-Cold War era, there was a predominant Westphalian conception of morality & sovereignty 
· In the wake of the Holocaust, we really began to think in more cosmopolitan terms
· Crimes Against Humanity
· Nuremberg 
· Cosmopolitan idea behind these, but even behind the definition of crimes against humanity at Nuremberg, there is a debate between Cosmo/Westphalian
· If these crimes were define too broadly, etc, then it would be possible for crimes against our own citizens to occur
· In order to be tried w/ Crimes Against Humanity after WW2, it had to be involved in the pursuit of the war
· At least at Nuremberg, the idea of Crimes Against Humanity was being developed. 
· Putting leaders; etc’ on trial is a cosmopolitan concept
· Kant—Development of a system of cosmo law, where a violation of crimes in one another is felt everywhere (is addressed)
·  Tension between international rights and state sovereignty
· Are human rights just agreements between states?
· Elef (last name) believes that they should apply every where, not just agreements between states
· Cosmopolitan law has been used as a justification for intervention
· Cosmo supports say that of course we need to intervene, it is our obligation to protect everyone on earth
· Invasion of Iraq had nothing to do with protecting human rights, but Cosmopolitan morality could be “hijacked” to justify this 



Eleftheriadis:
Sphere of Politics 
1. Domestic republican state
2. Relations Between States
3. Cosmopolitan Right 

Model of Law
1. Constitutional Law
2. International Law
3. Cosmopolitan law


· The laws that recognize the standing of all humans equally w/o decreasing the right of citizens and non-citizens
· Citizens are subject to rights when they travel
· Pg. 252 

Universal Jurisdiction
· Vilkey’s ? Essay:
· Eichmann and Pinochet both cases involving Universal Jurisdiction
Augusto Pinochet: 
· Spanish prosecutor tried to bring charges in a court in the UK
· Charged with torture of his victims in Chile under his Dictatorial reign 
· Pinochet happened to be visiting Margaret Thatcher, which is when they brought the charges against him 
· Pinochet is never convicted for these crimes
· Ultimately, he was never extradited 

· Universal Jurisdiction is the idea that some crimes present such a grave threat to humanity/human rights that any state can prosecute the perpetrators no matter whether that state has any direct link to the perpetrators or to the victims of the crimes
· Richard Falk explains that in universal jurisdiction, state courts/national courts, act as subsidiary agents of an international legal order that is still under-institutionalized 
· In practice, universal jurisdiction is particularistic, (Vilkey’s argument); there is always some particular tie between the state that is willing to take the case and the crimes/victims
· What’s usually being tried is not crimes against humanity, but crimes against ones own people (Spanish prosecutor w/ Chilean ties…Eichmann in Jerusalem)
· Universal Jurisdiction is an imperfect duty; the others can be free riders; states can keep passing the buck
· Bartholomew argues that is it also an imperfect duty in and imperfect world; some states are stronger than others 
· Deficit in identification; solidarity; cosmopolitan morality
· As human beings, we seem to be more concern about those who are closer to us, etc. which gets played out in these universal jurisdiction cases

November 1st, 2012: Lecture Eight
Global Justice or American Empire? 
· Post WWII era there is a tension between human rights and state sovereignty—particularly the principle of non-intervention
· Non-intervention, on a cosmopolitan reading of human rights, is in conflict with protecting human rights. It might be necessary to intervene in sovereign states even without the permission of the security council 
· Humanitarian intervention usually refers to military force used against another states ostensibly to protect the members of that state from whatever wrongs are being committed against them
· A strong example of why we should intervene is Rwanda (Dallaire) 
· Humanitarian intervention is very controversial, even within the left
· Noam Chomsky believes it promotes Western interests, and that it usually imposes American imperialism; he has an anti-imperialist critique 
· Bartholomew does not talk a solid anti-intervention stance due to the fact that she cannot morally justify it; there is the potential that humanitarian intervention could be useful and necessary
· Richard Falk supported the intervention around Kosovo (this situation also split the left), but was opposed to the intervention in Libya last year (2011)
· Scholars tend to be disputed over this because it is never truly undertaken by the international community with truly humanitarian motivations; it’s usually undertaken by a superpower 
· Post Cold War era idea emerged that we could all act as an international community now (Liberal/Cosmo view); US became the superpower 
· Iraq invasion is another example of an invasion that was carried out under the banner of “humanitarianism” 
· Jean Cohen believes there is an American imperial project afoot 
· An empire
· Inclined to be more suspicious about humanitarian intervention 
· Before the invasion of Iraq, Cohen was less critical of Cosmopolitanism (this is true of many human rights scholars)
· Democracy, human rights, etc. can be used by a powerful state as an excuse as to why they are invading a country, as “humanitarian” reasons, when the root of their motives is not humanitarian
· Monist conception: a singular conception—to be a cosmopolitan is to take a monist view of global politics
· To take a monist view is to “run roughs hawed” over state sovereignty and the international law that seeks to protect sovereignty 
· Things we need to develop a dualist theory—both protecting human rights and state sovereignty; her worry is that cosmopolitans by virtue of their interpretation & attachment of human rights, are threating to undermine international law of state sovereignty, and this law does protect useful things
· The concept in international law that all states are equal is crucially important to protect, and by taking away from this protect it plays into the wrong hands
· Civil inviolability is what we should base our human rights off of—human rights fundamentalist argument; cosmopolitans believe state sovereignty should die out, butt people obviously don’t understand 
· Arguing exclusively from human rights/ cosmo conception of justice 
· The core position in international law ought to be the protection of state sovereignty 
· Bear the burden of making the argument 
· Serious of arguments for international legal reform 
· ***look at the reform proposals that Gene Cohen puts forward 
· In her argument, it is the Bush Admin. Invasion that troubles her the most
· “Invocation of comso. Principles to classify a state as a rogue state & classify invasions as a moral right---allows the violator to appear as the upholder of global/constitutional legal norms.”
· Bartholomew: strong states use human rights as ways to legitimate/justify publicly their interventions and invasions
· Critics argue that humanitarian intervention is used by powerful states to invade other states; imperialism
· Libyan invasion was formally legal; it was the first time the Security Council deployed their “Responsibility to Protect Principle” 
· Essentially is a document which sets out the principle of humanitarian intervention, and criteria for when it should be considered legal or legitimate 
· Has to be the legitimized by the security council—unanimous; set a precedent about this principle critical of the time spent away 
· Humanitarian Intervention is inconsistent; can be explained by stat interest or racism 
· Michael Ignatieff
· This is the time Michael Ignatieff wrote “the Burden”—2003, largest anti-war protests 
· Cohen & Ignatieff view themselves as left wing 
· Michael Ignatieff has been made the chair of Global Ethics Carnavy Foundation


November 15th, 2012: Lecture Nine
Invasion of Iraq & Bush Doctrine
· Guernica tapestry outside the UNSC covered before the debates over the invasion of Iraq—only time this has happened
· Invasion of Iraq wasn’t a just war or a moral war, nor was it just any old war
· According to most people it was illegal and illegitimate—unjust, immoral
· Invasion/war itself were particularly horrific 
· Threatened post-WWII development of law’s empire
· Wasn’t just a violation of international law, but violated the entire international legal system
· Argument in favour was that it was necessary in order to protect the human rights of Iraqis and the world against Saddam Hussein 
· Ignatieff
· An excuse to run roughs hawed over sovereignty of another state
· Unravels law’s empire and puts something else in its place
· Habermas
· Public intellectual in Germany
· Piece was originally published in a German newspaper
· Public influence on the same scale as Chomsky or Ignatieff
· Essay published 3 weeks after Iraq invasion 
· Originally supported the invasion of the Former Yugoslavia and Kosovo
· He is not anti-intervention 
· Thought it was Germany’s responsibility to be a part of saving strangers
· Argues that w/ the Bush Doctrine & the unilateral invasion, the US threatened the capacity of international law to constrained states’ desires to go to war 
· It threatened the civil limits the UN charter placed on the realization of human rights (Amy says ignore the word civil)
· Pg. 365
· The US position: if the UNSC fails to endorse the invasion it wants, then the hegemonic imposition of a global, liberal order is justified, even by means that are hostile to international law
· Habermas argues that this is a counter revolutionary position which creates a disastrous precedent for the rest of the world 
· Pg. 368
· Whether justification of international law can/should be replaced by the unilateral politics of the US?
· Even if the US is a ‘benevolent’ hegemony, we shouldn’t be replacing justification in international law with the power to judge the whole world
· Look at the last 3 paragraphs of the essay
· Universalistic content of democracy and human rights which forbids their unilateral ___________ at gunpoint
· Even the good hegemon, having appointed itself the trustee of general interests of the world, cannot know whether what it trusts others to do s good for everyone
· Not a monist; says there is no sensible alternative to dualism 
· Even though the UNSC is biased and weak in certain categories, it’s better than countries be able to speak their issues to the world, instead of having one state being the hegemonic power being able to intervene whenever they please **think back to Colin Powell speech to UN
· Was no immediate threat w/o time for deliberation

November 22nd, 2012: Lecture Ten
International Law’s Empire
· Concern that post-WWII international legal architecture may have been threatened under the war on terror 
· Waldron, Habermas, Falk, Cohen, Bartholomew
· If our sense is right that law is being degraded by the war on terror, we are putting ourselves in a dangerous position
· Richard Falk discusses a downward spiral about the war on terror
· Jim Whitman addresses what has happened to the Geneva Conventions
· With the war on terror, we may have crossed a critical threshold that threatens the obligatory status of these conventions
· Violations of the Geneva Conventions accompanied as they are by public political justifications, this is what’s undermining the conventions themselves—it’s not just the violations, it is the justifications in combination w/ the violations 
· Argues that one can see the beginning of the movement toward releasing the legal constraints on the use of force by states—this is similar to the argument proposed by Falk
· Also argues that this threatens to alter the public/political culture around justice and peace—similar to Bartholomew and Waldron’s opinions; Waldron says that the actions of the US are shocking as a jurisprudential matter (think of his article and his discussion of the legal archetype) 
· In Army’s opinion, law’s empire refers to the entire post-WWII laws 
· Intention of taking prisoners to Guantanamo is to render them stateless 
· Bartholomew believes that the US should be obligated to resettle detainees in the United States, and do so safely and well

November 29th, 2012: Final Lecture!
· Nuremberg, Robert Jackson, violation of treaties is a crime whether Germany commits them or if the US commits them. 
· Birken-Russell, 1966 first citizens tribunal 
· Michael Waltzer
· Four kinds of political trials
1. Revolutionary trials (1649/1793 London and Paris)
· King Louis
· “No one can reign innocently”
· Reigning was a war of aggression, but Louis was not first of all a criminal, but an enemy of the people
· Jacobin argument—Louis was not a Frenchmen or a party to the social contract; Kings and Aristocrats belonged to an international class of parasites who took no claim to the protect of the revolutionary state created by the people 
· Louis claimed himself the state, and then the Jacobin’s declared him stateless
· Whether he was justiciable or not 
2. Show trials (Moscow 1930s)
· Meant to instill fear in the enemies, etc.
· Do not have a lot of legal integrity
· Procedures are ignored
· Fear can be produced in other ways—it is the confession which is crucial in a purge trial
· Tens of thousands of victims not brought to the trials
· Biographer of Stalin claims he was insecure in his paranoia, and needed confirmation that they were criminals in the revolution; the hostile acts in the confessions of the victims never took place
· Faithful communists were prepared to believe anything 
· Purge trials were not trials at all, nothing was being tried, and the outcomes were known in advance; evidence was made up
· Do bear some resemblance to procedural trials, but they are superficial
· Absurdity of the fact that people believed this trial
· Terrorism in the guise of justice
3. Post-war (Nuremberg 1945-6)
· Victor’s justice
· One importance difference: many who opposed Nuremberg did so out of a commitment to procedural justice; believed Nazis should be shot—a full trial was more than they deserved
· British War Cabinet believed that these proceedings would bring judicial proceedings into contempt. 
· Churchill’s proposal “When any of these people fall into the hands of any of the armed forces of the UN…..not for purposes of establishing innocent or guilt…once identified…shot to death w/n six hours.”
· British public will never tolerate mass executions; there would be trials for subordinate war criminals
· Americans had a legalistic commitment to the value & integrity of judicial procedures and were optimistic about sustaining procedural integrity in post-war court—Otto Kircheimer
· Kellogg-Briand pact, 1920s, law of aggression
· No one has been tried for laws of aggression since 1945
4. Post election trials (proposed in America)
· Wouldn’t be victor’s justice because they would be tried by individual judges who are not actively involved
· Wouldn’t be like a purge b/c the trials would not be absurd, and the leaders would not be tortured, nor would they be forced to confess
· Can they be justified?
· Democracy depends on the willingness of political leaders to go in to opposition
· Rotation of office
· Stakes are fairly low, as opposed to the stakes at post-war, etc.
· Does have to be some sense among citizens that they are part of the same project
· Political victories/defeats—they are temporary; “you win some, and you lose some.” 
· Trials are best avoided, but it is important to take political actions into considerations—impeachment is better; send them home in the next election and then change their policies 
· Political, not a judicial question—hast to be worked out somehow through the political process 
· If President’s violations are systematic and personal, then we have to find a definitive way to over throw him; only then would a trial have a purpose 
· Possible for trials to be legally dubious, as well as morally right
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Social Justice and Human Rights

Ster 013 L O

Coe i)

e —
Ve Sy
£ s e ey i o L
T R
et Lo oo et Lo it Lo
s
oer e he s e s e s
el et et o s o5
v o e o
Ry g o
Sk 1 el il
v
R e iy s

Pos WL ol
e e
e A —————
et B o R e ]
e o e e o v e U o dce o s
R
Wi i s s, Tyl o g




