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-Banking: Human activity, one of it’s oldest forms. 

-Bank or banker is an financial intermediary, receives funds form one party, loans them out to another party and makes it profit son spread from what it pays from borrowing the money and what it receives from the borrower of the funds. They are the middle man. Earliest bankers from the west was in various Italian states in the 14th century (Bourgeois, Maditchee). Banks start to grow in Europe (england, etc.) Bank of England 1694, first retail bank. 

-Banking from legal standpoint is hard to define. In law we define banks by how Parliament (legislature) defines our banks (federal jurisdiction). Both federal and provincial incorporated institutions.

Two questions will be asked: 

-Who may define banking?/Who has jurisdiciton over banking in our constitutional structure?

-What is banking, how was parliament defined it?

Who may define banking?: Answered by section 91 and 92. 

-Section 91 (preamble): contains residual order (main power is with Federal) of peace, order good government law. If it’s not expressively said for the provinces, the power lies with the Federal government. It also contains concept that section 91 lists the exclusive powers of the Feds and that means implicitly if it not exclusively in 91 and not exclusively in 92, that it is a federal power, but that also means it is an exclusive power. 

-List of powers: 2 -regulation of trade and commerce, 14-currency and coinage, 15-banking, incorporating banks and paper money, 16-savings banks,  18- bills of exchange and promissory notes, 19-Interest, 20-legal tender, 

-Savings Banks: Co-operative or a caisses populaires. In England in the 19th century banking was different from ttodays system. IN England Banks were largely only available to professional and upper classes. (class related activity). Movement came up to have “savings banks” which were bank for poor people. Upper classes could not have access to these banks. We never had these in Canada, when the Banking system picked up in the early 19th century, were open to all social classes. They incorporated it in 91 because they thought it would eventually adopt the England system. 

-91-15: most important as shown it is given to the Federal government. 

-Fathers of confederation gave jurisdiction over anything that had to do with a national economy. 

-section 92: 11-incorporation of companies with provincial objects. Does this mean that banks only operating in a province would be allowed? 13-property and civil rights in the province. 

-Looking at this, you can see possible conflicts between the two different jurisdictions. 

How has parliament used it 91:15 power? 

-in early days, banks and other organizations would be offering more specified services. With the constitution, Federal only went after deposit banking. So now there is a multitude financial institutions (banks (federal) trust companies (some fed or prov) insurance companies (some both) credit unions, co-ops, etc.). This is why we have this complex, multi-jurisdiction, system in Canada. 

How have the courts uphold/re-enforce this position?

-Cases fall in too two categories (constitutionality of provincially incorporated financial institutions and when courts have struct down provincial legislation that has attempted to regulate or interfere with the banks. 

1st category 

-trust companies (burgitaller in 1948 and Pioneer Trust in 1970) 

-provincial incorporated Kess 

-provincially incorporated savings offices (provincial treasurer of Alberta and Long in 1973) 

2nd Category (struct down provincially)

-attempt to tax banks 

-Expropriate banks funds from .. accounts: 

-confiscate bank accounts 

-regulate bank security documentation (bank of montreal and Hall 

-”Bankers are easier to spot then to define”. 

-courts have acknowledged that defining banking, getting a really good legal definition, has been given up on by the Common law courts. Reasons:

· Other institutions offer the same services (Dejardins) (look, act, talk like banks). 

· Banking consists of a bundle of activities, not just a single one. Making it hard to define.

· Activities are constantly changing, meaning a definition of a bank would be in constant change. 

· -different people or organizations will have different definitions 

· to get a legal definition lawyers will look to the law and that comes to the conclusion: banking means whatever the parliament says it means. 

Tendent and Union Bank - page 5

-section 91-15 

-saw mill in Ontario C.K and they became insolvant. 

-legal issue was dispute beetwen two creditors (Nickle, Tennant sueing to protect Nickle) and other creditor was Union Bank. 

-Tebbabt v union bank. 

-Union Bank claim in C.K was logs. 

-Peter Cristie (c.K) make loan to company at the start of a logging season (operating expenses). In exchange for the loan ($50,000) and take security over the sod logs for that amount. To secure the payment he took a warehouse receipt. Peter C would take his W. receipt and sell it to the federal bank and now he owns the security on the logs. THen the federal bank sold it to the Union Bank (basis of their claim). This gives them right to the logs (in their opinion). 

-91-15 issues comes out of the nature of the Warehouse receipt. Mercantile Law Amendment act (prov), Bank Act (Federal). Union bank took its security under the B.A not the provincial legislation. 

-Tennant argument was that Union Bank’s security was invalid, because it was taken presuent to the federal act and not the provincial law. Invalid security = no security and Tennant wins. 

-Federal bank, took it from Bank act, so we don’t have to use security from the MLA Act to be valid. 

-Trial and Ontario Court of Appeal held for the Bank

-Tennant took it to Privy Council

-Agreed with bank (pg.9-10). Two points: Asked who has authority and how has it been exercised? 

-Question 1: 91-15 gives Parliament gives  paramount authority over banking. 

-Question 2: It also comprehends banking, an expression that is wide enough to embrace every transaction within the legitimacy business of the bank. Banking is, what bankers do. 

-confirms paramount nature of fed 91-15 power, confirms power of feds to give content to the words banks and banking confirms feds should look to what Bankers do (banking is what bankers do).  

Bergentaller 

-trust company incorporated by the province of manitoba. Incorporated to hold funds left in trusts for orphans, people of un-sound mind, etc. 

-Berg. got into financial difficulty and had to be wound up. Dispute between two classes of creditors. Once groups is the “trust creditors” came through the try relationship with Berg. Other class was the “depositor creditors”. He also took deposits from other people in the community and they were unable to repay those deposits. 

-one issue was the constitutionality of the right of a province to incorporate a financial institution. 

-under 92-13, they do have this power to incorporate non bank financial institutions. (trial judge)

-Trial judge also found he was banking (relating to deposits). This action was beyond his power (Ultra Vires) there for the depositors had no valid legal claim and all the funds go to Trust creditors. 

-Appeal agreed with trial judge on first point, but disagreed on 2nd. Was he actually “banking”? They turned to the Oxford dictionary defines bank as its essential duty payment of orders given by its customers. Through this they found that they were not a bank. Because all the checks went through a real bank. So they weren’t ultra vires and therefore all the creditors ranked equally in the court view. 

-non-banks can engage in activities like other banks (intra-vires), just not deposits or call themselves banks. 

Pioneer Management (pg 16)

-core issue was that there was company that been insolvency for a long time. Pioneer Insurance and Pioneer Trust. 

-Both were federerally incorporated financial institutions, both had business across Province lines. 

-attempt to get unions in these companies, should they be certified by Saskatchewan rules or national level. The Sask. Board trust claimed it had the power. 

-Pioneer Insurance. Both federal and provincial could work 

-Pioneer trust: claimed prov. labour relations board had not jurisdiction over it because it was federally incorporated as a trust company but also it was engaged int he business of banking and therefore it could only be regulated by the federal government. 

-Attorney general came in and said only banks incorporated under the act, are banks. But Pioneer engages in banking, therefore is should be regulated as if it was a bank. 

-court said:

  .Substance (its real nature pg.19) is there something in its relationship with others that tells us what it really is. Court says it doesnt really tell us anything so not relavent. 

.Looking at its function: economic (serve same function as other institutions) and legal (nothing really different from other financial institutions)

  .Form (pg 24). insitution holds it out to the public as a bank and an institution has become known the public sphere as a bank. 
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-OSFI, CDIC, CPA, FCAC, OBSI, 

Fintrac:

· Financial Transactions and Reports and Analysis centre of Canada. Established in  (Proceeds of Crime ( Money laundering and Terrorist Financing) Act. 

·  it gets all the reports form financial institutions in Canada (including banks) about any transactions (banks) that appears to the bank to be suspicious (paper and electronic transactions). 

· then analyze the information, and if they decide possible criminal activity in relation to this transaction and FINTRAC report to police or enforcement agencies for them to decide whether to lay charges. 

· -what counts as suspicious? Any transaction has the potential to be a suspicious transaction. All transations $10,000 and above must be reported. 

· What kind of conduct has legislation set out to qualify as suspicious (for below and above 10,000 dollars)? Common indicators of suspicious transactions: issues with identity, cash. General: client makes statement of criminal activity, has accounts with multiple banks, uncommon curiosity about banks internal system, presents confusing details about transaction, over justifies or under-justifies transaction, client is nervous, refuses to answer questions. Etc. 

· really anything seemed not normal of clients current conduct, compared to past. 

· role of this company is to ensure Canadian financial sector are not being using for criminal financial activity. “To keep the system honest.” 

BOC

-Bank of Canada. Central bank, establish in 1935. Prior to this, who was government banker? It was Bank of Montreal (Canada’s earliest bank), known for being retail bank, but did some stuff for the Government. 

-Functions it performs: regulate credit and currency, protect value of Canadian dollar (done by currency trading in international markets), promote economic and financial welfare of Canada (general statutory oversight duty to ensure economic situation is good). 

-Functions in banking sector: central repository for cleaning and settlement system (every bank must have bank account at BOC, so as money comes from system at end of every day all this is reported electronically into thee bank accounts. Exchanges of accounts occurs, so BOC can determine the value of each bank in Canada). Representatives sit on board of CDIC/CPA: (interacts daily with these places). Coordinates supervisory activities with OSDI, CDIC and CPA. (committee (head of BOC and other organizations listed) meets weekly to discuss matters and make sure from they’re different areas that everything is working as it ought to be (solid financial sector)). It is the government Canada’s banker (took over from BMO in 1935). Represents Canada in International Banking Community (governor will be apart of BIS) Lender of Last Resorts for the Banks (we think, but do not know, when financial institution gets into trouble and there becomes concerns about stability, it is the BOCs job to provide funding for that institution, make a loan, until it gets back on an even field, so it doesn’t become insolvent. We don’t know if this has happened, because the BOC doesn’t tell us when or if they have ever done it. To prevent panic).  

CBA

-Canadian Bankers Association (private industry association)

-ran by banking sector itself 

-provides education for those who work in the sectors (Institute of Canadian Bankers based in Toronto. Anyone who has had career in banking centre will take course there) 

-second function is to be a lobbyist (on behalf of the Canadian Banking sector) 

-small role in public education 

What does the Bank Act say about the Bank? (legal focus)

-pg.67 casebook 

-bank is a corporation. 

-1980 bank act section 4: bank for the first time was defined as a body, politic and corporate. No pervious act has defined a bank. Reason for this is because everyone knows what a bank is. 

-to say a bank is body politic (not political party) used in legal sense is an organization that operates in public spaces (not private organization). 

-Salomon v. Salomon: defined was a corporation in Common law. Highlighted certain legal characteristics: 

      .corporate property is separate from individual share holders property.

      . Corporation can sue, be sued in it’s corporate name only. 

      .Perpetual secession. Only dies when it gives up it’s corporate status, it just keeps going. 

      .shareholder liability is limited by the number of shares 

      .shares are transferable. 

-bank is no different from corporation 

-Where is the location in law of this body-corporate (a bank)? The bank Act (Pg.67-sec 13): this act is the charter of and applies to each bank. This means that parliament gives its right and powers to operate in this country

-having one common charter like this in the bank act, every bank must look like the map set out in the bank act, like their corporate structure, etc. 

-this is unique to the Canadian Banking System. After 1867, moved away from past ways of private charters, to one unified one. Is the charter with perpetual secession? In section 21 of the Act (pg.69). Sunset provision say5th anniversary of the day this section comes into force (april 20th, 2012). We charter banks for 5 years only, if parliament did not renew bank act every 5 years, banks would be forced to go out of business (due to them not being corporations anymore). 

-Why do we do this? In 1867 and right after, there was a major political issue between the newly formed federal government and the existing Canadian banks about who should be able to print paper money. Before 1867 banks did this themselves. This issue was feds had jurisdiction over this area, but banks refused to give up and continued to keep printing money. So government decided that every 10 years they will review the sector, only charter a bank for this time. This was to check how much money they were printing (inflation). So the country got into a habit of checking the banking sector. BY 1944 central bank finally took over printing money. Since 1977 we have moved to 5 year reviews. With globalization, etc it became necessary to do this. 

-section 14 applies (charter) to Canadian banks and international banks residuary  and also charter for foreign banks that are allowed to operate here without a residuary. 

How Does one Become a Bank?

-section 22 (pg. 69-sec 2) of the act: On application of one or more persons in made in accordance with this act, the minister of finance may subject to this part (3) issue letters patented incorporating a bank. Royal decision. To do a new bank, it’s a Cabinet decision. Was originally done to create competition in banking sector (quicker to go through Cabinet). 

-Ministers suggestion though it open to alot of public scrutiny: must go along lines of act (27&28 Before issuing letters, minister must take in all relevant matters: nature of sufficiency of financial resources, soundness of plans, business records and experience, character and integrity, will bank be operated by experience and competent persons, in pack of new bank on other businesses owned by applicant, minister must get opinion of the superintendent about applicant, minister must look after the best interests of the financial system in Canada). 

-minister can impose conditions on the grant of the letter patented, Section 23 (forbidden persons), L.P cannot be granted to Canadian, provincial, municipal government or agency, government of foreign company _political subdivision, agency or entity controlled by foreign government. 

-section 24 may not recommend to a foreign bank that operates in Canada unless Canadian banks can operate on the same terms in that particular country. 

-section 25: formal application is required 

-section 25-2: application must be published (it is a public process) Once a week for 4 weeks, in newspapers of general circulation. 

-section 26: public inquiry process that can be generated. There is an objection procedure set out: any person can object to application, minister must be told by superintendent that there has been an objection, superintendent must organize a public inquiry, superintendent must issue public report, Minister and S must ensure section 27 is satisfied. 

-section 29: contains process where trust and loan companies and insurance companies can convert to banks. 3 important features: must be 2/3 share holder approval, process for conversion is a share/exchange process (shareholder who owned 100 shares worth 10$ in trust company, gets 100 shares worth 10 bucks in the new bank). Bank (shares) must become widely held within 10 years (require all banks to have widely held shares, can’t own a certain share of the company. 

Ordinary business corporation into banks

-39.1: banks can convert from bank to business corporations 

Naming provisions in the bank act

-sections 40-44, 983 

-key features, name chosen by the bank must not be deceptive, a name that would confuse the bank with some other organization or company. Must not be deceptively mis-descriptive, must stand out as a bank. Name must be in a bilingual form. Bank must identify itself by this name on all it’s documentation. Must use this name when operating in foreign in companies. Can have 

“friendly name”

-seciton 983: only banks incorporated under the Bank Act can be called banks. Any other organization that uses bank will be hit with big penalties

What does this mean? what legal creature has been created?

-what kind of legal powers, business it can engage in? 

-section15-1: bank has capacity of natural person, and subject to this act, the rights/powers and privileges of a natural person. This means: natural vs unnatural (created in law) persons. Common law says natural person has unlimited powers. Incorporate a bank as a corporate body, but as well giving that corporate person natural person powers.

-section 15-2: powers are restricted by the Act though. 

-section 15-3: powers throughout canada. -4 outside canada. 

-when a bank does an activity, when the act said you can’t, bank can’t argue conduct was altravirace or invalid (section 16-17) Bank is liable and will be sanctioned. 

What restrictions are placed on banks? 

-pg. 80 part 8 of BA. Cuts down on natural person identity. can’t et involved in anything else other then banking. 

-pg.119 Central Computer Services Vs. TD 1980: T.D decided to offer computer banking services to business customers: computer assisted customer services, offer computerized payroll service. Several accounting firms challenged their right to do so on grounds that TD was going beyond banking. TD argued said it related, so it was legal. Court agreed with TD, established a test and look at market to see what banks are offering now. This allowed banking community to define banking. 

-section 409: what is the relationship from as pertains to vs. what it cannot do? clause itself has been typically taken as the interruption
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Midterm

-March 1

-Week 2 to exam just before reading week.  

section 409-1 of Bank Act: 

-contains several parts

1: restricts banks activities to business of banking

2: may also engage in such business as generally as pertains to banking

3: subject to this act (tell us that bank may only engage in the business of banking as defined by the act and any business pertains there to)

-Federal parliament serious about defining of what banks can do (bank act fences them in). 

-Section 409-2 for greater certainty, acting as a financial agent, etc. Still subjected to 409-1. Financial services that they provide are defined by the Bank Act and nothing else. 

What does BA say banks CAN do

-section 410-1A: banks can deal in real property 

    .act constrains banks to 4 ways: 1. section 418-residential mortgages, 2. section 433-banks              
may purchase real property only for purpose of their business, 3. section 434-can 
acquire absolute power in real property, 4. part 9-banks can own real property, brokerage 
sidsiduary

-410-1B&C: banks are permitted in providing data processing and information management services inside and outside Canada. Canadian banks have been heavily engage in this area (ideas they don’t use they sell to the market). 

-410-1D: banks are permitted to offer credit cards 

-410-1E: Banks can sell tickets (lottery, urban transit, etc). This came to be because of small towns, in rural areas bank are social centers. 

-410-1F: can act as a keeper for property (safety deposit boxes) 

-410-1G: banks are permitted to act as receiver, liquidater, secristrator (check spelling).  

-411: banks can network (credit cards, debit cards, interact, etc.) 

-425-429: banks can take security when they grant loans (came from montreal case). 

-430: banks can give loans to receivers in winding up (company becomes insolvent, needs money to liquidly company, will need cash (paying 3 months pay, etc))

-431: can sell any security they have required 

-432: are allowed to enjoy all legal rights in personal property. 

-435-436: power to acquire wear-house receipts 

-437-439: permits banks to accept deposits and hold deposit accounts 

-413: requires any bank who accepts deposits must be apart of CDIC

-439.1-448.2: banks can charge interest and service charges for keeping an account 

-449-454: permits banks to charge interest on loans they make 

-459.1: banks can engage in certain types of tide selling

-part 9: permits banks to hold interests in certain other financial institutions. 

-part 10: banks must maintain adequate capital and liquidity 

-part 11: permits banks to self deal with respect to certain type of transactions (loan to director of the bank, etc) 

-Section 426: permitted to make loans secured by hydro carbons and minerals 

-act has this focus because banks are the largest pools of money, but because of this it makes them key players in our economy and economic development. 

What banks CANNOT do. 

-410-2: bank shall not deal in good, wears or merchandise, or engage in any trade or other business. (helps set our banks apart from other banks in other countries). 

-412: banks may not engage in provision of fiduciary services, except as provided in part 9: thorough a subsidiary 

-......

-415: banks are not permitted to deal in securities, except through subsidiaries. 

-416: banks may not sell insurance, except through permitted subsidiaries 

-417: can’t engage in personal property leasing 

-419: cannot give a a secrutiy interest over it’s own property 

-420: bank cannot grant the appointment of a receiver over bank property. 

-421: banks can’t enter into partnerships with other banks 

-422: foreign banks

-branch means agency, head office or any other office of a bank 

-19th century appeal from Australia to Privy Court 

-Hawkens and Gate (H.G) from the town of M owed money to Prince (gave a promissory note). Prince deposits money to its account in M. The branch (BNSW) sent it to to be cleared in Sydney. Then sent to Sidney to Oriental Bank (O.B). Sends it back to H>G to O.B and decisions was made to pay. Note was stamped. Determined there was sufficient fund in O.B to pay the check. Order to pay got to sydney of O.B, but not BNSW in Sydney. H.G store ended up burning down and that outstanding loan to the bank could not be paid. Resent saying do not pay to clearing bank before any instructions gone to bank of BNSW. 

-prince is saying every branch is a separate entity 

-Privy found that banks are not separate entity, but are a whole. Page 126 

Branches are treated as part of the whole

-account cosolidiation across branches 

-pg.128

-Mr. G kept two accounts at the same branch (funds other was over draft)

-Mg. G signed check on account in funds, but bank refused to honor check. 

-sued bank to owner check, and court refused his request 

-reasoning was applied Prince and said these are just branches, apart of the whole. 

-courts treat banks as being resident in every jurisdiction as it has a branch for legal purposes regardless of the location of the head office. Canada Life and CIBC (1976 Supreme Court). 

-Bank may pay out funds from one account at one branch at another branch  Mr Irwin died. 

Branches as treated as separate entities

-Bank may refuse to pay out funds from another branch because section 461.2-3.

-Receiving notice of dishonor from a negotiable instrument. Section 50 Bills of Exchange Act. 

 .when a customer draws a check and that person puts that check into her account, goes in to clearing system to be sent to dave browns account where i came from. Between every branch the check travels

-3rd:  section 462: branches are separate entities of the purpose of legal process. This means where there is a legal dispute over a matter occured at a branch and a customer wanted to sue that branch because the problem is at that branch. The customer must identitfy the branch in the statement of claim, and file it on the branch. 

-branches are separate for determining the location of the account: 461-4. The indebtest from the reason of a deposit, shall be deemed at the place of the account, where the branch is located. 

-counterman orders can only be placed at the branch of the account

-Mr. Wildman example. My. Boyce 

-boyce argues he did what he was aught to do. Royal bank argued (134) mr boyce ought to have placed a counterman at every branch. 

-had no obligation to any other branch 

-signed check for 700 to BB Wilson. Mr. Gould admited he felt uneasy with BB, but still signed the check and BB left with it. BB went to a branch near Mr. gs office (Bank of Nova Scotia) opened an account, deposited the check and withdrawn all 700 bucks. (called check kiting). 

-after mr.G still felt uneasy, he phoned the branch where the check was drawn and placed a counterman order. He did so, before the check was cashed. 

-Duty on customer to give checks to people that are suspicious. So he should suffer the loss. 

-Sided with the bank 

-court upheld the view that Mr.G 

-knowledge of business occuring at another branch. Branches are not fixed with knowledge of business transactions at other branches. 138 Case
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-Many contracts regulate the relationship between the bank and the customer 

-Contracts relating to accounts, contracts relating to loans, contracts as a guarantor, contract in safety deposit box, etc.

-most important contractual relationship lies in the accounts. This deposit account is the foundation for creating a good relationship with the bank. 

-for the contract you need to know: who the parties are. Identifying who the banker is easy, but for the customer it has had some legal challenges, 3 examples: 

1. Person who goes into the bank, presents their id, offers information to set up account and sets up account in their name. 

2. People would purchase certain services from a bank (don’t have an account at the bank, but for example you use the bank to do foreign exchange). Does by purchasing/having a single transaction do you become a customer with all legal purposes of the bank? Common law in the past said no to this question. But there was a case in the early 1950s (woods and martins bank) court found that sometimes a bank and customer legal relationship will arise in the absence of a contract (this means bank still owes duty of care to the customer who purchases a single service). 

3. Where someone goes into a bank and opens an account in not their name (a fraudulent account). So who is the customer? Is the customer that person who is there opening the account or is the customer the name that is given in opening the account? Court have found customer who opened account (not the fake name) is responsible. 

Things that are not necessary for a legal contract

-section 437.1 of Bank Act. Do not have to have legal capacity to enter into a bank account contract. 

-Do not have to have duration in account operation 

-Agreement continues even if the account is in over draft. 

-so all you need to have in a contractual relationship is that same as any other contract. You need: offer, acceptance, intention, certainty of terms, etc

What is the legal nature of the contract? 

-pg. 142: Case of Fouly vs. Hill (1848 house of lords). VERY IMPORTANT CASE. Foundation case for our modern law of bank and customer relationship. 

-special contract, it is a contract of loan. 

-Five important points:

1. Creditor in contract of loan is the customer 

2. Bank is the debtor 

3. funds deposited in an account constitute a loan to the bank 

4. funds deposited in an account, property (legal title) of those funds are transferred to the bank 

5. in exchange for receiving property in the funds, the bank promises to repay the loan. 

Loan with special distinct features that distinguish it from other loans:

1.loan is always unsecured. 

2.Loan is not made for a specific purpose. (bank can use funds as it sees fit) 

3.lender (customer) cannot claim and profit from use of “their” funds

4.Lender must seek out the borrower to demand repayment of the loan 

5. Because it is unsecured, the lender will likely not get repaid at a resiliency 

6. if borrower refuses to pay, then the lender must sue in an action and debt. ONly suing the recovery of debt (can’t get damages). 

What are the terms? 

-25 years ago when a customer opened an account, terms were in the common law, not in the legal documents like today. 

-the newer terms codify the old common law

-3 sources: contract is found in expressed terms, implied terms which come from common law, any term which are implied by legislation, aka bank act. 

-180-188 (find lists typical terms you would see signing a bank account). 

-

-contract is in the expressed terms when you want to sign up for a bank account

-can contract modification occur? Yes it can, but how does a bank or customer do the change? 

-courts permit the banks to nullify the account agreements provided they give proper notice. This is enshrined in the bank act. 

-customer, since they have proper notice, can not agree to the terms and take their business else where if they wish 

-How or can it be terminated? 

-customer decides to close an account 

-bank can unilaterally at anytime close the account (only happens when there is constant over draft problem). 

-When the customer the dies. As soon as bank receives notice that customer has died, that contractual relationship is over. Bank holds the funds until the estate trustee of the past customer comes with legal notice they are formally the estate trustee, and they will set up a state account, and they would transfer the funds into the account. Then the estate trustee manages the account in accordance of the will. 

-Bankruptcy of a customer. Account contract ends, state account is created and bank transfers those funds. etc.

-legal incapacity of a customer (works same way as in death or bankruptcy of a customer). this persons legal guardian is in charge of the new account and manages the funds. 

-out break of war. If you owe bank accounts in another country, those ties are cut off, illegal to have a relationship with the enemy in the time of war. Does this mean you suspend the contract or terminate the contract? Will be looked at later in more detail, but courts found that the account contract is suspended. 

-Bank becomes insolvent. What happens to the money in your account? 

FOuly Case

-

Swiss Bank - Where is that contract?

-partnership of 2 partners

-one died, live in Germany

-other guy lived in England 

-pg. 149

-mutual terms

-bank does not pay and collect until customers gives instruction to do so. 

-he should have made a demand, taking the initiative, not just suing right away. 

-when a customer wishes to have funds payed to them from an account, there is an implied term that a demand must be made. 

----------------------------------

Bernnet vs westminister bank   (156)

-mr bernet, drew check on checks that were from the Burrow Banks, but wanted the funds to be drawn from another account from the Bromley branch. 

-so on the burrow check he crossed out that name, and wrote in Bromley 

-changed his mind that he wanted to counterman the check, so he phones the Bromely branch and got a stop pay order. But that check cleared already and the funds went out. 

-this happened because the checks cleared them automatically with machines 

-numbers at the bottom (that were processed by the machine) said it was still at the Burrows check and took that money

-the guy said bank was in breach of contract

-bank said they changed the rules, told you that you can no longer use check interchangeably with branches of the account. You modified your contract. 

-did the bank appropriately modify the contract? give reasonable notice of the new terms? 

-court concluded that the bank did not give reasonable notice. 

-reached conclusion because first time bank had put notice on a check book cover. Reasonable customer would not look there. Mr. Bernnet did not get reasonable notice, bank was in breach of contract and must composite him. 

T.D Bank

-armstrong was plumbing company which opened an account with TD bank in 1982. By 1991 it had over 12 accounts with TD. 

-all those account based on the 1982 account agreement. 

-1991 they opened another account and a new agreement was signed. At the time on signing, the CEO of Armstrong asked the bank employee about the agreement. Is it different from others? Employee said no, just like the others. This was not true. Never given a copy of new agreement.

-bank was negligent in answering his inquirers, etc.

-new book keeper was hired and forged new checks. As soon as Mr. K saw a problem, contracted the bank and explained it to the bank. Who is liable for the 130,000 that was withdrawn? Who should bare the loss? 

-general rule bank must bare the loss of forged checks. 

-question is which contract applies? Armstrong says 1982 not 1991. 

-in the 1991 agreement there was :

1. customer is under duty to give timely notice

2. customer under duty to have secure accounting procedures in place

3. theres very big and effective exclusion clause (bank liable for nothing)

4. clause says ‘91 agreement is back dated and covers all previous accounts. 

5. bank is permitted to amend all previous agreements 

-Court found that although Mr. K signed the ’91 agreement, he was not bound because he had no notice of the new terms. 

-under duty to explain how the new contract differed

-duty to give him a copy of the new agreement 

Pg.173

-16 Dec mr. Voyce paid check into his account at Farrow bank

-account was provisionally accredited and check was sent into the clearing system. 

-on monday the 20 of DEC at 12:30 Farrow was told the check had cleared, however that money morning day was busy at the bank. At 8:30am closed doors to its customers, at 12:15 suspended business and at 2:30 it was petitioned into bankruptcy, liquidator was appointment. 

-Question is: who owns the funds of that check when bank failed. 

-he’s an unsecured creditor, so tech. his funds do not belong to him

-but he argues, when he deposited the check, he was authorizes the bank to act as his agent to clear the check and funds. Bank was only ever his agent prior to the time when it failed. So funds still belonged to him. 

-this cases tells us when bank fails, if customers funds are final in the account, they are apart of the bank property. But as long as the funds are in the process of being cleared, they still belong to the customer and the customer is very high on the priority list to get their money back. 

Pg. 178

-had bank account in Jerusalem.

-At midnight, state of Israel came into existence in international law, war broke out between Israel and Jordan. Arab bank was in the Jordanian part of Jerusalem and Barclys was on the other side. 

-wants to get money back, so sues Barcley bank for returns of its funds (didn't make a demand, when straight to litigation). 

-question went to House of Lords, what should happen when you have two countries at war, what happens to the banking contract/relationship. 

-is it suspended or terminated? 

-court decided that bank and customer contract is suspended for the duration of the conflict. 

-the funds cannot be touched until then. 

-Royal Bank - Holloboth

-minor at time of events, friend of his at school came up to him and offered 500 dollars for his bank card and pin number 

-the kid agreed and made the exchange 

-told the bank he had lost his card, his friend on the next holiday made some empty envelope deposits, took out money and created a 5000 over draft

-Bank called the police and the kid told the story 

-bank was suing Holloboth for the 5000

-bank sues for breach of contract, tort of wrongful conversion. 

-provincial court judge made strange findings (183) 

-
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-Foly v hill: did not say it could never be any other kind of relationship (didn’t say it could, but didn't say it couldn't) Courts could start to look differently at the customer/bank relationship. 

-so what we see the courts start to rethink this relationship as more complex. Courts exploring possibility for tortious and fiduciary obligations can be loaded onto the contract. 

-Woods v Martin case: first time see court associate a bank/customer relationship with fiduciary and duties of skill of care associated with tort. 

-Bank offer many services, and are staffed by human beings, so bad advice can be given and mistakes made. So loss happens to customer, and they seek damages. 

-Three typical fact situations where courts have decided the relationship also fiduciary/tortes. 

Giving Advice / Taking Securities for Bank Loans / Giving Credit References to Third Parties about a Customer 

-Fiduciary obligations: Woods v martin spank, Loyds bank v Bundy, Standard Investments v CIBC and Vita Health v T.D 

-Contract: (undue influence) Bundy v Loyds Bank, Nat West v Morgan, Royal Bank of Scotland v Etridge no.2, BMO v Duguid, CIBC v Rowatt, BMO v Courtney  (unconsisability) CIBC v Ohlson  (unequal bargaining power) Bundy v Morgan, 

Negligent Tort: Hedly burn and hedler, Mason v BNS. Fraudulent Tort: sugar v pete amarwick, Rancan v BMO 

187. Woods v Martins Bank
-First time common law court attempted to ask and answer the question is their more to the bank and customer relationship then just contract? 

-Mr. Woods is a young man who inherited sum of money from his father. Mr. Woods had been in the army, little education, not sure what to do with money

-went to his local bank and spoke to the manager MR. Jordan. He suggested he invest the funds into two companies. He complied and lost all his inheritance. 

-Unknown to mr. woods, but known to Jordan, both the companies were in difficulty. The region an office of martins bank had actually written to the manger and asked to refuse the debt owed to the bank. Knew they were in difficulty, but still said invest. 

-To the court, woods was seen as a person with no business experience (stupid, gullible) 

-To the court, Jordan was seen as a person who believed his advice honestly, even if it was bad/ignorant advice 

-court finds the advice was given, he would not have did it without advice, suffered detriment, the bank was in a conflict of interest of position

-sues bank for fraudulence misrepresentation and negligent misrepresentation 

-he was asking the court to create a new tort, a tort of negligent misrepresentation. The bankers negligence words the hurt the customer, should make him reliable 

-Bank made 6 arguments: there was no fradulent misrepresentation (gave honest advice), argued there is not tort in this area (no cause of action), it is not apart of banking power to get advice, Mr. Woods is not a customer (did not have contract with the bank), Advice given was not negligent and bank also argued there was no cause of relationship between the advice and the loss. 

-How did the courts deal with each of these arguments? 

1. Court agreed with first point. Found Mr. Jordan was honest in his advice, not fraudulent. 

2.  d

3. Disagreed. Found that giving advice was apart of banking there (looked at advertisements, etc) 

4. In an extended view Mr. Woods was a customer. Agreed he hadn’t signed the contract, but since the relationship was fiduciary in nature (service) the bank has a legal standard of care.

5. Bank gave advice, it was under a duty to exercise reasonable skill and care in giving that advice. Court characterizes that standard by saying a fiduciary relationship exists between the bank and the customer. Legal obligation is put on the banker. 

6. Disagreed. 

-ordered bank to restore funds. 

Loyds Bank v Bundy 

-father, son and bank 

-father (bundy), owned family farm for many centuries

-son ran a business which was not doing well. Son needed bank loan for his business. Son had nothing to give as security, but farther had the family farm. 

-Transaction would make loan to the sons business and secure that loan by taking mortgages on the property (3 or 4 of them over 4 years). Finally the sons business failed and the bank loan had to be repaid. Can the bank enforce its security? aka taking the farm 

-11,ooo pounds, market value of property was at 10,000 pounds. Only could find a buyer to be 7500 pounds. 

-Trailed judged found for the bank, normal business transaction. Father appealed to court of appeal. 

-There are three judges and three decisions (denning, sacks, and carens) All come to different conclusions of what is the right legal choice 

-Denning decides to deal with case as unequal bargaining partner/undue influence. 

-Sacks deals with fiduciary obligation or undue influence 

-Justice Karen agrees with Sacks. 

-all three judges agree this it is undue influence 

-Bundy won the case. 

-Lord Denning: Sees it as a hard bargin, nothng illegal. It was just a bad deal for Mr. Bundy. He talks about exceptions, where they will overturn hard bargains. Gathers all these exceptions and says that all connected by unequal bargaining power. Creates new doctrine of unequal bargaining power and implies it to the case. 

-consideration was inadequate, relationship father and son was natural affection, father and bank was trust. Find unequal bargaining power and overturns transaction on that basis. 

-Saches: saw it as the breach of of the fiduciary relationship. (199-200). First case where they talk about the relationship was fiduciary and what it means. Its a relationship characterized by a relationship of confidence, trust, where the customer trusts the bank and that they will act in the customers best interest. Relationship characterized by reliance of the customers, trusts the banks advice, in their best interest, relationship where the is loss relying on that trust. 

What needs to be found in fiduciary relationship: must find trust, confidence that the fidicuary will put my interests as a customer above their own. As well, case of undue influence. 

-unequal bargaining power: doubt there has ever been a contract negotiated where both parties were equal. Is it possible for each party to be exactly equal? No. It doesn’t tell us very much, how do we know then? We don’t, its up to the courts. 

-Fiduciary Duty: captures essence of the relationship; trust. 

Standard

-tried to take over Crown Trust

-standard was based in the maritimes, owned other small trust companies. 

-In order to take over, Standard saw right away it would need support of the CIBC. Both companies bank. 

-Director of CIBC also had to be on side, because he had influence with bank and trust company and major shareholder. 

-1972 standard trust had series of private discussions with president of the bank. Told him that they wanted to take over Crown trust and they would require funding by the bank. Would need 15-20 mil for it to be successful 

-during the meetings, the president at the bank encourages them, did not discourage at all. Said bank would be helpful as much as they can 

-The president did not know that the director of the bank had persuaded the chairman of the board of directors at the bank to direct the bank to make a 10% shareholder purchase of Crown Trust. In hopes the bank could do what it could to stop the takeover. 

-two years later, the president become the chairmen of the board of the bank. He then learned the bank had been attempting to stop the take over. 

-he then tried to stop standard from doing this, standard kept purchasing shares on the stalk market, by 1979, they owned 32% of crown trust shares. 

-another part of their strategy was to buy 25% block of shares owned by an estate. Throughout the 1970s standard met with the director to try and persuade him, and the state to share those shares to them. Giving them control. 

-The director died and his position was filled by Conrad Black in 1978. He also managed to persuade the estate to sell him the 25% block of shares and he was only able to purchase them becuase he got a loan from the bank. By 1979 Conrad black controlled 44% of the shares. 

-Standard had a series of negotiations with Mr. Black to try and persuade him to share his block of shares. He decided not to sell them to Standard, and sold them to someone else. 

-Standard decides that this wasn’t going to happen and sold all their shares. Suffered loss of 11,000,000 dollars in this transaction. 

-Standard sues bank for breach of fiduciary duty, so they should compisate the loss. 

-Trail Judge agrees with them 

-bank did all they could to persuade them not to do it, so they did not break the fiduciary duty.

-Standard appeals 

-First quesiton: can u sue CIBC? Who is the controlling mind of the Bank? (president or chair?) Court considered it, but never really resolved it. Said it didn’t really matter. 

-Court concludes that a fiduciary relationship existed and it was ungoing until they decided to not pursue deal.

-was there a breach? Court found bank was in breach of fiduciary duty, was in conflict of interest. Foudn bank had two customers; standards and the other was Crown Trust. Helping those that wanted a take over, helping those that didn’t want a take over. Court said the bank should have choose a side. 

-court awarded 10.5 mill with interest to standard for damages.

-Standard *********important case 

Vita Health v. T.D

-Vita manufacturer of health products and long time customer of T.D Bank 

-Based in winnipeg, shipped products to company in montreal to GNC. 

-got concerned and was wondering if they should keep shipping

-GNC also customer of T.D Bank

-Vita asked for credit report of GNC from T.D Bank 

-Bank gave two credit reports (march and in June). Said GNC was operating its accounts in a satisfactory matter. 

-Vita continued to ship products. August, again concerned. Bank this time tells VITA to make own descision on whether or not to ship products 

-couple of weeks later bank petitions GNC into bankruptcy. 

-Vita is unsecured creditor in the bankruptcy, and nothing is available for them. 

-Vita decided to sue T.D for looses saying breach of fiducary duty, tort, etc. 

-Trial agrees with Vita. Bank ought to have gave more disclosure in the third creditor report. Trial judge did not say how much more. 

-T.d Bank appeals. 

-Argues again. Courts finds they are in breach and negligent misrepresentation. 

-how court addressed it. When do we flip from a contract of two parties to one where the bank takes on an obligation to act int he best interest of the customer. 

-Court says Woods, Bundy, and Standard Investment as examples. 
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-Many cases came after Morgan involving Husband, wife and the bank. Cases were all over the map in their rulings (yes there was victimization, no there was no victimization). Decided on a case by case basis. 

-the neat definition of undue influence was not working very well 

-so the House of Lords did this in the following eight cases (chose number of different family type cases): 

Royal Bank of Scotland vs Etridge #2 Case 

-H.O.L: the test for deciding whether or not there was victimization or not, the presence of independent legal advice. aka. the presumption of undue influence can be rebutted if the assurity got independent legal advice prior to signing the related document. it was saying t every bank, before you take assurity, ask the spouse, family member, etc to go to their lawyer, have the lawyer explain the transaction, have the lawyer sign document, bring it back and then you can sign the loan guarantee documents. What they did though was transfer the liability from the bank to the lawyer. 

How was it received in Canadian law? 

Doogood

-wanted to purchase real estate in Cali. Wife reluctantly provided a promissory note, to cover husband if he could not pay. She understood the transaction from her experience of the contract and her experience in the field of real estate. 

-real estate venture failed in cali and the bank was suing Mrs.dogood to get the P.N

Rowit 

-lawyer, on the side was investing in real estate. In order to get a bank loan to invest his wife joined him in a mortgage on the home. The deal collapsed, bank wanted repayment and bank was suing them to enforce the mortgage. Mrs. Rowit had independent legal advice. Trial judge found she understood the transaction. 

Courtney 

-Mr. Courtney wanted bank loan to buy shares in a company. Mrs. Courtney has corporate experience did not want to give any kind of asurity. Told by trial judge only did so because of a lot of persuading from the husband. The company failed and now bank is suing to enforce the assurity she signed. Mrs. Courtney did not have independent legal advice (bank did not recommend). Trial judge found she understood the transaction (how much both would gain if company succeeded, business experience, transaction explained, read it)

-in all the case the court rejects the test (independent legal advice). Keeps assessing the cases on a case by case basis. 

-the canadian approach raises the question how have the banks responded? They look to etridge, and say get independent legal advice. Easy for them to prove in court that they did everything they could no to do undue influence. 

Unconsability 

CIBC v Olson 

-mother, her son and the bank. Son (Jon) customer of CIBC, decides to buy property in Cali. Had no money so went to bank and agreed to give him a loan to purchase the property. Wanted security so his mother had one asset (her home). Told bank manager the his mom would be the assurer. Took title deed of the house to the bank and bank extended funds to jon. 

-4th of october, Jon and his mom went to the bank and she signed a promissory note of the value of the loan. Loan was structured so it was actually to the mom, so she never saw any of the money, went straight to Jon. Structured so the bank did not have to ask her to seek independent legal advice. 

-real estate deal fails and Jon can’t repay funds. Bank sues mother to honour the promissory note. Bank knew the mother would have to sale her house. 

-at trial the mother could not give evidence, diagnosed with early stage alztimers. 

-trial judge found for the bank due to it just being just  a standard loan. Appeals and at Court of Appeal, the issue of unconsability comes alive again.

-mother argues the bank gained unfair advantage over the mother by the way in which they structured the transaction as a loan to her. Argues that this was unconsabile conduct on the part of the bank. 

-pg 273: acknowledges hard to come up with a definition. Involves a harsh transaction, sites Morgan case, but that case was undue influence. Conrad says that undue influence on unconsability, whats the difference? 

-sides with the mother, going against the bank. Saying the way the transaction was set up was wrong. Court find banks conduct was unconsabile, and mother did not have to honour the promissory note. 

Unequal Bargaining Power

-canada courts keep applying bundy 

-courts using equitable doctrines 

Negligent Misrepresentation in Tort

-Hedly Burn 

-established of tort of negligence in relation to words when they cause loss or damage 

-HB was advertisement agency, and a company called Easipower came to them and asked to do some advertisement for them. Contract was for 17,000 pounds. Before starting to work HB wanted to be assured that they could pay their bills so they went to their bank (national provincial) and asked them to go to E bank (heller) to do a credit check. 

-Heler came back to HB and said in a letter that it thought E was good for 100,000 pounds, but letter headed without responsibility. HB went ahead and did the work, E went bankrupt and could no pay the bills. HB looking to sue to get compisated for the work they did and they decide to sue Heller. 

-those who “manufacture words” like those who make things, should be responsible in tort when loss or damage occurs. 

-trial judge accepted that argument, also said that there was no duty of care owed here. Those words without responsibility, was an exclusion clause. 

-court of apeal/house of lords both agreed with the trial judge 

-final outcome was Heller won

-the obiter dicta, said there should be tort in this area. Person should take reasonable care in making statements to others. 

Vk Mason and Bank of Nova Scotia (279)

-see adoption of Hedly Burn in Canada

-developer who wished to build a new shopping mall. Entered into contract with Mason to build for the developer. He had veyr little experience in this line of business and so Mason was nervous about doing work until they felt assured funding would be available for the project. Bank of Nova Scotia was apparently going to the fund the job. Went to Bank of N and wanted ensurances that funding would be made available. When they gave it, they had no yet decided how much they would fund. Bank also realized if the project went ahead, it would be business for the bank. Sitation where the bank would benifit from the insurances it gave Mason. Mason went ahead and started working on the project. At every step of the project that wasn’t payed, a construction le-an. The developer failed, transaction failed and bank of Nova Scotia seased the mall and wanted to have it completed. Mason is now suing on the strength of the insurances the Bank of Nova Scotia would provide money, which would get to Mason for his work. 

-Sued in Breach of Contract, infraudlent misrepresentation, negligent misrepresentation. 

-trial judge found negligent misrepresentation, case appealed 

-court of appeal found there was no breach of contract and found for the bank. Appealed 

-Supreme Court of Canada. Framed case in contract and negligent misrepresentation. S.C.C looks at the two issues and dismissed contract argument. On basis that court found was no contract between Mason and the Bank. 

-Court found there was negligent Rep (282). Justice Wilson. Sites HB and court finds there was negligence in the insurances given to them. No reasonable Care. So there was a tort. Awarded full damages. 

Fraudulent in Tort

Sugar and Pete Marick 

-Company Old-co which became insolvent. CIBC placed a receiver and trustee in bankruptcy in place (accounting firm Pete in place). Mr. Sugar came along an decided to purchase assets of Old-co in bankruptcy and to create a new company, New-co. It would continue the same business, manufacturing furniture. Mr. Sugar was an accountant and had much experience and was in the business of buying the assets of companies in solvency, turning them around and selling them at a profit. Highly successful at doing so. 

-Accounts of Old-co were falsify by the original owners, so as to show non existent accounts receivable. Every time they had received an order, it would create an A.R in it’s books before anything was done. Mr. Sugar to not know this when he pruchases the assets. 

-Trial judge found that the two bank employees handling the file knew of this. Also found the trustee in bankruptcy (accountants) did not know this either. 

-for 9 months he tried to turn the company around and realized what the problem was. Did not go back to the bank and thought he had enough experience and still turn the company around. He ultimately gave and the New-co went bankrupt. Sues the bank and the accountant. Sues fraudulent mis, neg mis and breach of fiduciary duty. 

-Bank takes a denial stance, trial judge finds that bank did know. 

-Trial judge had to balance both sides here. On one hand there was banks false statements to Mr. Sugar. Other side Mr. Sugar knowledge skill, experience in this kind of work. Who do you balance the duties? Court says fraud is fraud. So court finds fraud misrep. 

-fiduciary duty: this is where Sugar’s experience came in and court found that it did not owe a fiduciary duty to him (292). 

-For claim against accountants was dismissed. Bank had not told accountants, they didn’t discover it themselves and the accountants had just handed as an agent in handing over the books. 

-first case in Canada or England was bank was found for fraudulent misrepresentation. 

Bank of Montreal 

-Grant Company went to the bank to add wife and son as signing authorities for the company. He signed the document, but not told it also effects terms in his account. Made customer liable for all fraudulent transactions. 

-Company hired new employee who forged checks on the account, company sued for breach of company and bank said they were not liable. 

-Manitoba court of appeal said bank was liable by its silence. Misrepresented the terms and held for the company. 

-Payment 

-clearing: funds circulate through the system 

-settlement: banks settle on a daily basis (debits and credits) between one another at the Bank of Canada

-

Instructions given by customer. 

-Can give instructions orally (go into the bank and do business). 

-giving instructions by paper (money orders, promissory notes, etc.) 

-electronically (ATM, mobile, online, etc) 

-bank will only do something in your account only if you give it instructions. Has no legal authority. 

-can give instructions in the account contract

-where its orally, on paper, electronically, all these are is methods for giving instructions to your bank. 

Stats (2011)

-67% did electronic banking 

-47% uses electronic banking as main means of banking 

-53% electronic say normal way to bank

-Canada does not have an electronic payments code So how are these payments regulated? Contract. Payments methods (paper, or electronic) are regulated by a network contract.

-Bank are requirement by law to be apart of the CPA. You agree to the clearing rules of the Canadian Payment Association. 

-whenever you give an instruction to the bank, it is governed by contract at branch level, then the multiple contracts of the clearing systems. Rules found in network of agreements privately. 

-CPA runs three clearing settlement systems and handles 60-70% of all payments in the country. 

-second system is the credit card system that work outside of CPA. All have their own payment systems. VISA/Mastercard to not send info to CPA. Do feed in at Bank of Canada level at the end of the day through their independent systems. 

-third system is INTERAC (debit cards). Private, not-for-profit corp. owned by the banks. Operated outside the CPA systems. 

-fourth group are “third party payment providers”: paypals, etc. Interpolate themselves into the payment network. 

-CPA operates three clearing systems: ACSS, LUTS, USBES. 

-:ACESS: automated clearing and settlement system:

-LUTS: Large Value Transfer System 

-USBES: U.S Bulk Exchange System. 

ACESS: paper and electronic component. Automated debit and credit transfers. Pre-authorized debits (debit transfers-pulls funds from one account electronically to another). Automatic funds transfer system (credit transfer-pushes money from one account to another). 2nd group of funds transfers are for debit cards (interact). Operate through interact network at payment level. At clearing and settlement level, info is sent electronically to ACESS. Third Category is credit cards. Third party payment providers (apart of the system that pulls funds). 

-LVTS: credit transfer system for payments 25,000,000+ 

-Provides real time final settlement 

-transfer is made in LVTS in real time, there is final settlement of that payment

-Monitered by the bank of Canada. 97%. 
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Classes Left:

March 29th = None next Friday  

April 5th = Week 11

April 10th = Week 12 @ same class and time 

Account Clearing Information:

· Movement from paper based system to an electronic clearing system 
· Paper Payment System:
· Most small businessmen still use paper system (actual cheques rather than online transfers)

· Certified cheques or person to person payments (cheques or cash sent in the mail for birthdays, ect.) 

· Certain purpose allow for certain types of banking, therefore will not see extinction of paper transfer process

· Multiple payment streams will continue to exist

Experience from some countries who have moved away from paper banking all together (Germany and other European countries)

- restricting people to pay either electronically or in cash, governments discovered about 25% of the population moved strictly to cash because they did not want to use electronic banking (increase in black market activity and transaction which cannot be traced – potential loss in revenue since these cannot be taxed)

· - UK decides no more paper payment by 2018  uproar causing British Government to go back on this declaration, can look to Germany to see shrink within the tax based economy 

Super Structure of Cheques and Other Paper Payment Clearing  or Settlement Structure:

Drawer  Customer/Payee  (Provisional Credit)  Branch  Data Centre (A)  Data Centre (B)  Drawer’s Branch (B)  Data Centre (A)  (Final Credit)  Branch (A)

· Cheques, bills, notes, travellers cheques (various paper payments used)
· Person who writes a cheques (drawer) gives the cheques payable to another individual (customer)  How does the money from the cheques goes from drawers account to the payees account
· Both customers of the same bank, customer will deposit the cheques at their Branch A
When the customer deposits the cheques (person or ABM) their branch will post a provisional credit to their account

· PROVISIONAL – unless the customer has other funds within the account, the customer cannot withdraw the amount of the cheques at the time since the bank does not know if the cheques will ultimately be paid and cleared 
· At the branch before the piece of paper goes any further we must understand:
· Some branches make microfilm or digital image, or in code the cheques at the branch with the amount of payment (micro numbers – Bernett v. Westminster Bank)

· Everything that needs to be within the MICR line is there for the automated reading of the cheques, is a machine reading exercise so that all the information for automatic encoding or sorting is within this line 

Most likely this encoding will happen at the following Data Centre (A)

- happens daily to regional data center (6 across the country) 

· - every branch will put the encoded cheques in a bag, to be couriered to the data center in Toronto 

· Data Centre B will be one settlement point depending on your provincial location (last class) 
· At Branch B decision to pay or not to pay is decided (are funds available)
· Sent back to the data center single to pay or not to pay and ultimately back to the customers branch for the customer to withdraw
· More diagrams on the CPA website if you want to see a more detailed view
Why do we move pieces of paper around the country like this?

· S.84 Bills of Exchange Act – requires physical presentment of a cheques 
· In some stand in the payment process the drawers branch will NEED to see the cheques – requirement of signature 
Legal Duties within Banking Operations:

· Immense volume of case law in regards to banks duties and customers duties 
· 4 General Headings:
1. Banks Duty to repay deposits and honor payment instructions (today)

2. Banks Duty to collect cheques and other payment instructions (next class)

3. Banks Duty to provide statements of account (next class)

4. Banks Duty of secrecy and confidentiality with respect to record of customers account (last class)

Banks Duty – to repay deposits and honor payment instructions:

· Bank only transmits funds out of the customers account by instruction of the customer (mandate, order or instruction from the customer) 
· Your agent in law (Foly v. Hill) and therefore cannot move your money around without instruction to do so (principle/agency)
This instruction can be given in many ways:

- done in person at the branch (old fashion way)

- can be given in paper form (signing a cheques - pay to the order of…)

· - electronically through interact transaction, mobile banking, ABM 
Bank only owes a duty to the customer in carrying out these orders 

- owes no duty in law to the payee of the order 

· WHY  Agreement is subject to contract and since contract is with the customer/drawer NOT payee since this payee has no contractual relationship with the bank (payee is a third party to the bank/customer contract)
· Certified cheques though create another contractual relationship with the payee, an exceptional situation 
Banks Duty – to repay deposits and honor payment instructions:

· Banks duty to repay is subject to two conditions which must be satisfied by customer:
1. Sufficient funds within the account or an agreed overdraft facility 

· At what time must there be sufficient funds?

· Must have funds in the account at the time of presentment of payment (when bank is asked to transfer the funds)

· Can sign a cheques today and post date it for later date when funds will be available (paper transfers usually take a day or two to process)

· Electronic funds do not take time to process 

· Time the courts consider this is at the time the drawers branch is asked to pay 

· If there are insufficient funds from the account from which the cheques is drawn the bank may combine funds

· If the funds in the account are provisional the bank is not under a duty to pay, only under a duty to pay once the funds have been finalized within an account (Marzette, Carew)

Overdraft:

- most bank/customer contracts include an overdraft exclusion clause at a cost (interest must be paid)

- when there is an arrangement in place, how can the bank bring this to an end? Must the bank give notice to the customer that the overdraft facility is closed? THERMAL KING v. provincial bank (must give clear and reasonable notice to the customer of its intention to stop the practice of overdraft)

· - reputational loss for signing a cheques that will bounce or draw insufficient funds 

2. Customers instructions must be clearly and unambiguously drawn 

· Must not mislead or facilitate forgery (more so with paper instructions not electronic) 

· Instruction that is not on a pre printed form will have to be cleared through a clearing system 

· No legal restriction as to how you make instruction to your bank 

What happens if both conditions are satisfied, but the bank still does not pay? What can a customer do?

· Bank will be in breach on contract with customer, therefore can sue within contract or tort
First – breach of contract with resulting damages  should these damages be nominal or substantial? GIBBONS v. WESMINSTER BANK (believed it should be overturned since they only received nominal damages not substantial damages – why??) 

· - breach of contract normally results in substantial damages as well
· When the bank dishonors a payment instruction when there are sufficient funds, the bank will have defamed the customer (ruining potential reputation – not financially liable in the payee’s eyes)  Can be substantial to the customer if within a business transaction – MARZETEE v. WILLAMS (loss of business reputation) 
When does “payment” occur?
· Foly v. Hill – banks owns property on the funds within the account 
Techniqually a transfer of property – so when does property transfer (payment) from customer to payee (legal title transferred) 

- presentment or payment in person at the branch (cheques is given to another to honor cheques immediately) CHAMBERS v. MILLER

- Property passes when the teller places (as the teller ought to do) the funds on the counter – legal title is presented at the time

- sent through the clearing system CAPITAL ASSOCIATES v. ROYAL BANK (payment is only final when funds are debited from drawers account and the branch decides to honor payee’s account – once provisional credit is finalized)

· - certification of a cheques ROYAL LEPAGE, RCL (payment occurs when the bank agrees to certify the cheques – legal nature of certification) 
· Depends on whether presentment is in person, clearing system of certified cheques 
Several payment instructions come the drawer’s branch in the same clearing and there are insufficient funds to cover all of them?

· Should the bank choose one? Pay a bit of each? Send all cheques back? 
· BILLERS – proper duty is to send both cheques back and to pay none
Can a bank refuse to honor payment instruction?

· Insufficient funds
· Ambigious instruction
Lapse of time 

· – s.166 of Bills of Exchange Act  Stale dated cheques should not be honored (180 days after date of cheques has been written) 
· Learns of a death of a customer (s.167 B)
· Learns of an insolvency of a customer 
· Where there in a prior court order to payment out of the account (Garnishment orders) 
Countermand or stop payment (s.167 A)

· - given instruction to pay but given a counter instruction stating “do not pay, stop the payment” bank is obliged to follow instruction of the customer (final instruction as long as instruction to pay hasn’t been carried out)
Marzette v. Williams:

FACTS:

· 19th Dec. 11am Marzette paid 40 pounds into his account, at the time he had 69 pounds in his account – if properly credited he would have 109 pounds in his account
· at 2:50pm in the afternoon presented a cheques for 87 pounds and it was dishonored 
· Cheques was honored the next day and the payee was honored
· Do not know what happened between 11am and 2:50 the bank failed to credit the 40 pounds to Marzette’s account, internal clerical error 
· Marzette sues in breach of contract and in tort for defamation 
RATIO:

· No damage to his reputation therefore no defamation BUT breach of contract in failing to honor the cheques
· Case is appeal to Kings Bench – agrees no evidence of defamation BUT states in obiter dicta a customer certainly could sue in defamation if they could present evidence of defamation (failed on evidentiary point – not on action)
· Only awarded nominal damages – since Marzette did not prove any damage loss (say he lost a contract or customer/client for good – loss of profit) he would have been able to gain substantial damages 
· Nominal damages to acknowledge that there was a breach of contract 
· Foundation case for area of law  Proper action for customer who has sufficient, a clear mandate – is to sue for breach of contract or in the tort for defamation 
· Who between bank/customer is responsible for knowing there are sufficient funds within the account? 
Carew v. Duckworth:

FACTS:

· Carew had a history of overdrafts in his account, bank had repeatedly told him to stop this practice 
· Carew signed a cheques, when he gave it to the payee he asked him not to present this cheques for a few days (knew he had insufficient funds at the time but that funds were coming)
· The payee waited a few days then took the cheques to Carew’s bank and asked it to be honored, he was told it could not be honored due to insufficient funds within the account
· Carew sued his bank for breach of contract – why could they not go into overdraft again? 
· He argued that where there was an overdraft within an account the legal duty is on the bank to inform the customer of the expiry of these terms
RATIO:

· Legal duty is on the customer to know the state of their account (statements of account) – financial responsibility 
· Court held for the bank – customer has know right of notice to be given notice 
Thermal King v. Provincial Bank: 
ISSUE – where a bank has allowed a customer a course of dealing (allowed overdrafts) but never warned them that this practice must stop – does the bank owe reasonable notice that this practice must stop?

FACTS:

Canadian company that was an agent for an American manufacturer, it would receive orders and repayment for product manufactured in the US

· - pre-payment in Canadian dollars deposited in their account and deposit into US account in US dollars 
· Canadian company received three orders and three cheques, ordered US order draft, sent the order to US, alleged that the bank had promised to give it the US draft – bank does not provide the US dollar draft but instead it petitions the Canadian company into receiver share (bank had claims against its assets)
· American company is not paid since bank will not provide the payment, therefore sues Canadian agent and the bank 
· Sues the bank for declaration that it holds the funds in trust for them, and as well in economic torts – basis bank has induced breach of contract between American and Canadian company 
RATIO:

· Matter of fact – bank did not ever promise the US draft, trial judge found bank acted properly in seizing the funds to pay down the indebtedness which the Canadian company owed to it
American company appeals – J. Wilson:

- Thermal argues that bank is liable in tort of inducing breach of contract 

- action of bank that induces breach of contract is the failure to give the draft (would have meant creating over draft within the account) 

· - did the bank act properly within this situation?
Bank has a duty to honor cheques when funds are available

- overdraft here would have been within previous overdraft amounts 

1. - looks like business as usual

2. Bank ought to have honored the draft unless there was a better legal reason not to do so 

3. No better legal reason not to do so

4. History of the account is that the bank was always prepared to permit overdrafts provided they were kept within reasonable limits 

Banks cannot “lower the boom” without giving reasonable notice 

5. - bank has permitted an ongoing course of dealing (overdrafts) within the account therefore they must give reasonable notice if this practice is to end as to not embarrass the customer

6. Bank had therefore by its conduct had induced a breach of contract resulting in a tort 

· Court of appeal finds for Thermal and awards damages 
· Where there is a history of overdrafts, the bank must give reasonable notice of the expiry of this practice 
By putting this duty on the bank, the court may be imparralling the banks interests within the customers assets

- customer is indebted to the bank (business loan) therefore makes the bank the first creditor to any assets, if must give reasonable notice to not give overdraft but there are funds within the account to pay out but leaves nothing for the bank to seize should they need necessary

· - advanced warning to the customer to take funds out the account (making them difficult for the bank to find in the event of security seizure)
Chambers v. Miller:

FACTS:

· Chambers is the payee of the cheques, took it the drawers bank and presented it to the branch, teller checked the accounts and initially beleivered there would be no problem, counted out the funds, placed the funds on the counter to be picked up by Chmabers
· As he was counting the bills it was noticed by the teller that there was a mistake and asked to have the funds returned and he refused
· Bank employees had to hold down Chambers to seize the funds
· Sues the bank in tort for assault and imprisonment
ISSUE – who had property in the funds? Had legal titled transferred from the bank to Chambers?

RATIO:

· Property in the funds had be transferred, therefore bank had engaged in the tort of trespass and imprisonment
· Why had the bank come to this conclusion before? 
· Court looked to commercial practice, common understanding, to test if property had transferred as soon as funds were placed on the counter 
If there is a mistake, how does the bank go about correcting the mistake?

· If there is a mistake, the appropriate conduct for the bank is not for employees to seize the payee (assault the individual to seize funds) they should sue in restitution for return of the funds from the payee of the cheques 
· Lengthy process so ensure that no mistakes are being made before funds are placed on the counter for payee 
· If for example it had been a robber and funds were stolen from Chambers, the loss would have been on Chambers not the banks even though they believed the title had passed 
· In the past tellers were trained to put the funds on the counter and let the customer pick the funds up themselves (standard practice before) reflects principle in this case 
Gibbons v. Westminster Bank:

ISSUES – award of damages, which damages should be awarded?

FACTS:

· Gibbons signed a cheques and gave to her landlord, bank dishonored the cheques because funds which she had paid into the account were credited to another’s account by mistake (bank error) therefore seeming as if she had insufficient funds
· Reputation loss – landlord asked her to pay future rent in cash
· She complained the bank about the conduct, gave her 1 pound and 1 shilling to attempt to pay her off, decided to sue the bank for breach of contract (did not sue in tort even though there was a clear reputational loss)
RATIO:

· Found for Gibbons and awarded her 50 pounds damages, bank appealed and on appeal Gibbons damages were reduced to 2 pounds 
· Court decided she should not get substantial damages, only nominal damages 
· She did not plead or prove actual damages but the court also went onto say because she was not a commercial person she suffered no substantial loss since she was a private individual 
· Certainly the bank was in breach of contract since they made the mistake, the cheques ought to have been honored
· Not commercial individual – no substantial loss and only awarded nominal damages 
· Framed in breach of contract, yet when the court considered the issues it discusses difference between private and commercial person (looking to prove reputational loss)
· Net result is that in subsequent cases, when the part successfully sues for breach of contract is a private person they will only receive nominal damages regardless if they suffer significant reputational loss
· Many believe this case has been wrongly decided, should have been reframed within the tort of defamation 
Only been reconsidered in 1 further case – court in obiter dicta suggests that Gibbons is wrong but does not overturn this case

Building Society Case – substantial damages when substantial loss is suffered whether private or commercial BUT not overturned Gibbons case 

· - not much case law in this area 
Countermand, Post dated Cheques, Certified Cheques – CANNOT SEGREGATE ISSUES:

Shapira v. TD Bank:

FACTS:

· Shapira made offer to purchase real estate to purchase through an agent and gave a deposit cheques for $2000 
· Cheques was dated 26th January 
· 27th of January the offer was accepted and Shapira told agent to hold onto the cheques because he was going to replace it with a $10,000 to include the deposit and down payment 
· Agent held the cheques until the 9th of April by which time the sellers of the property were getting anxious 
· April 9th the agent sent the $2000 to the sellers lawyers 
· April 18th the sellers arranged the payee to have the cheques certified BUT on Feb. 20th previously, Shapira had placed a stop payment (countermanded) the cheques
3 Issues with stop payment – 2 due to Shapira, 1 Bank

1. Gave the wrong date of the cheques (27th not 26th)

2. Gave as the number of the cheques, he gave account number not cheques number 

3. Bank recorded the information in the wrong place, so when cheques was taken to be certified, the teller did not realize that there was problems or a countermand order placed upon this cheques

· Shapira sues bank for certifying his countermand order 
RATIO:

· Bank argues no proper stop payment order 
· Equities favor the bank not the customer  because Shapira was bound to pay this $2000 whether he went through with the transaction or not since it was a deposit (mistake should not have matter since this payment had to be paid in law)
· Court found in first argument – must a countermand order be precise?
· if information is “more of less” right, is this ok?

· Looked to Westminster Bank v. Hilton  countermand payments must be precise in regards to information provided 

· Therefore since not precise bank was mislead by Shapira

· Second argument  Equities favored the bank – paying an indebtedness that he was already bound in law to pay
· When a countermand order is place it must be clear and unambiguous (since original mandate must be the same) 
· At the end of the day the court must also look to equities, if funds are required to be paid anyway even after a mistake by the bank 
· Contrast with following case…
Remforth:

FACTS:

· Drew a cheques on the 12th of July and post-dated it for September 19th
· $10,853 was the total of the cheques 
· On Sept. 6th Remforth placed a countermand on a cheques for the amount of $10,800 (amount was wrong) and bank proceeded with the wrong amount within their computer
· On the 25th of September the payee had the cheques certified by the branch 
· Remforth sues for breach of contract in breach of countermand order
ISSUE – Based on Shapira  countermand orders must be precise 

RATIO:

Dubbin –

· American authority takes a different view to this issue (looks to American rather than Canadian)
· American says  Can be minor discrepancies when placing a countermand order, and they are still effective even with these minor discrepancies
· Where there is a countermand order, there is still a duty on the bank to ensure/enquire that it has the right cheques (adding a duty to the bank)
· Therefore reverses duty to the bank to make sure they have the right cheques before certification 
· In this case, the court holds against the bank for Remforth since they were against their duty to enquire if this was the right cheques 
· Do not need precise information with a countermand order (can be a bit sloppy based on this case – but cannot be with original mandate)
ISSUE:

· What is the law in Ontario? Remforth is Ontario so within our jurisdiction we may be sloppy
Making this difficult for banks – how have banks responded to Remforth within their everyday banking efforts?

- even when your phone or email a countermand, they will ask you to fill out a countermand form (sign it and there is an exclusion/waiver clause stating bank is not liable if the customer gives inaccurate information)

· - contract is being created to exclude Remforth from consideration 
Countermand in context of two parties who bank at the same branch of the same bank (related parties – steps that must be taken within law):

Capital Associates v. Royal Bank:

FACTS:

· Two related companies who had almost the same duties (All Canadian)
· Capital received cheques from Canadian and both companies banked at the same branch (intrabranch issues)
· Capital’s account draws provisional credit, but before All Canadians was debited a stop payment order was placed on the cheques 
· Once stop payment order was placed, the provisional credit was erased and removed from Canadians account 
· Capital sues the bank argued saying it was in breach of contract (case of collection not repayment but can be used in both categories) for failure to collect the amount but the court finds for the bank
RATIO:

Bank should not collect over a valid countermand order 

- Even when its between two accounts at the same branch (not through the clearing system) we still must go through the same steps of provisional clearing before final credit)

· - If countmand gets in the way before final clearing has been made it must be honored by the bank to hold for the countermand
Toronto Dominion Bank v. Pella Hunt:

FACTS:

· Pella sold products to Timber Craft, Timber Craft issued the cheques to repay for the products on March 20th and sent the cheques by mail
· On march 22nd Timber Craft placed a stop payment on its cheques, but on the 28th of march the bank honored the cheques as a result of an employee error
· Timber Craft went to its bank to protest, all details were accurate in regards to stop payment
· Bank replaced the funds within its account, acknowledging they were in breach of contract and made up for their mistake 
· Bank then decided to sue Pella to return the funds (one off case)
RATIO:

· Bank succeed, Pella was not entitled to keep the funds
· There was an underlying contractual dispute between Pella and Timber (not happy with the quality of the products received by Pella which is why they placed the stop payment)
· Therefore courts must look to the parties to resolve their underlying dispute, in the mean time it is not equitable for Pella to have the funds, once this is resolved between them then they can deal with payment amongst themselves not the bank
· No authority cited for this case, equitable approach 
· Issue between the two (Pella and Timber) must be resolved on their own but Pella has no right to these funds since stop payment had been made
· In these situations the court is still retaining overriding equitable jurisdiction to look at entire picture (sometimes outside of banking issues)
Not Discussed By Courts:
Postdated cheques is in law, a cheques (treated it as it was a good legal instrument in all above cases – which is why we view postdated cheques the same as regular cheques since only difference is the date by which funds may be accessed)

· Cannot breach contract and pay before the date on the cheques

AE Lepage:

FACTS:

· Ratray entered into contract to lease premised from Lepage
· Offer had been made on april 12th, receiving a cheques for $21,000
· The offer was accepted
· On April 25th Ratray placed a stop payment order on the cheques, on the 26th of April Lepage arranged for certification of the cheques and the cheques was certified because of am employee error
· Cheques was dishonored after clearing system and the bank agreed that it had been certified in error (valid countermand) 
· Lepage originally sued Ratray to get a default payment but he could not pay, therefore Lepage sued the bank  Bank did not honor a certified cheques (certified cheques is a good as payment – as good as having cash in your hand)
DEFENCE:

Argued it was not liable because the cheques was certified at the request of the payee not the drawer and the drawer was its customer – no contractual relationship with the payee (back to basics)

1. What happens when a cheques is certified?

· Drawer or payee of the cheques may go to the drawers branch to have the cheques certified

· When there is a request to certify a cheques, they must look to see if there are sufficient funds at that time to honor the funds – transfer funds out of the account and place them in a reserve account

· Stamp on the cheques saying this cheques is certified (evidence that this is no longer just an ordinary cheques)

· Once a cheques is certified it is as good as paid since funds have already been withdrawn and placed in a banks account

· Bank is saying this cheques is good, not the drawer 

“When a cheques is certified, the bank undertakes to pay it” creating a contractual promise between bank and payee of the cheques saying we will pay this cheques once it has been deposited and cleared since it is as good as paid 

· - bank has promised to pay, therefore payment is 100% assured

· Certification can be an adopted commercial practice since at request of drawer or payee, but once bank agrees to certify the cheques is as good as paid

· Rejected by the courts since they owe a contractual duty to the payee

2. Bank believes equities were with the bank

Employee made a mistake, but someone else should pay for this mistake 

· - Court did not buy this argument  Ratray was obliged the pay (like Shapira) would have lost the money whether it had gone through the transaction or not THEREFORE court holds for Lepage
LAWS 3206 - Banking - Lecture notes - April 10

-Banks duty of secrecy 

-turney vs national Bank

-bank owes a qualified duty of secrecy to its customers 

Qualified duty of secrecy. In certain kinds of circumstances, banks can disclose information of the customer.

-three points: duty arises when the bank and customer relationship is established, lasts beyond its legal termination. Second point is that secrecy covers all information which a bank learns in the course of the bank and customer relationship (includes personal information that they learn formally and informally). Third point, four exceptions; 

    .Compullsion of law. (when court orders disclosure). Criminal code, evidence acts 

    .where there is a higher duty to the public. (what kind of duties?: dangers to the state, assist the 
police)

    .in the interest of the bank (ex-bank suing for debt owed from a person. Discloses info to 
court to do so). 

    .with consent of the customer (customer giving up, by contract, their common law right to 
secrecy)   

    .5th rule that has emerged since this case: bank will give information at the request of foreign 
courts. 

396 - Turney vs national bank

-turney long time customer of national bank 

-long history of over drafts

-branch manage looked at this account and noticed a check made to a booky (gambling)

-phoned his employer, told him his employee engaged in gambling and his contract of employment was not renued. 

-Turney turned around and sued the bank. Sued in contract and tort

-and asked court to establish that bank owes secrecy and bank breach it (contract) giving info to his boss

-tort: aruged that bank managers conduct slandered his reputation and caused him to loose his job as a result. 

-court on first argument: agrees that there ought to be a duty of decrey into all consuterm relations, comes into existant when contract is made, third covers all information about the customer the bank learns in the course of it relationship. 4th, it is a qualified duty. 

-court on slander: declined to address this argument. confirms that there is a possibility if there is proof

-court for first time imposes this duty and orders a trial 

CIBC and sayani 

-three brothers that ran a business together (commerical developers) 

-wanted to get financing for a housing project they wanted to devleope. Entered into negotions with Confederation Trust for financing. Got it, got lawyers to draw up the documents. 

-laywers for confederation trust were also acting in CIBC, where they were sueing the brothers. Co-incident that they had defaulted in loan payments, settlements, were in considerable trouble with CIBC. Law firm decided that it could not work for confederation trust, so it went back to confederation trust saying this because they have a conflict. Lawyers did not disclouse the other person. Laywers just gave enough hints to make some closer inquries into the brothers 

-confederation trust started to look around and learned about the brothers and their business reputation. 

-confederation propsoed on higher loan to the brothers. The brothers rejected the proposal and sued CIBC for breach of it’s duty of secrecy 

-brothers argued bank owed a duty of secrecy, loosing them the deal. 

-trial judged dismiessed argument and awarded damaged to CIBC. 

-appealed. court said the brothers were saying the bank should keep silent because they the brothers had a right to mislead conferation trust about this financial trust. 

-bank was proper in what it did, so no damages awarded. 

404 - Crown Wiliko

-father and son decided to purchase a franchise. Father was a retired police officer. Gave cheque for 100,000 to mr. wiliko to purchase a franchise as part of the Don Cherry’s 

-project failed, but was not returned to father and son as in the agreement 

-wiliko ubsurbed been enjoying a nice lifestyle, more then was he was precived abled to afford. 

-police investigate and contacted his bank and RBC confirmed that a cheque had been deposited into his account and there had been activity in his account. No warrent, just asked for informaton. This is all the bank disclosed. 

-charged mr. wiliko with theft and now at his trial. 

-mr. wiliko argues that the bank information should not be introduced as evidence for two reasons: consitutues a breach of secrecy. Also, breach of his section 8 charter right (grants right to be secure against unreasonable search and sessiure.). 

-Court rejected both arguments and that info should be admitted into the trial. Judge begins his analysis with Turney, and turns to the facts of the case, then gives his legal opinion. \

-customer does of a right for info to be kept secrecy, but must balance the higher duty that th epublic must respect law enforcement to do its job to make sure justice is served. It was a appropiate infringement of the contract and had no section 8. 

Gurten Case -421

-customers are Royal Bank. No previous issues with bank. 

-mrs gurten decided to earn a little extra money by buying a snack bar. Put together a business plan and took to branch manager to get 30,000 loan to buy snack bar. 

-mr. and mrs. gurten had good credit rating, and a small amount of money, so had no reason to reject the solid business plan. 

-manager took copy of plan, gave it to his wife and bought the snack bar for 20,000, loaned by the bank.

-the gurtens found out, complained to the bank, manager was fired. 

-gurtens sued the bank and argue, frame it for breach for implied duty of secrecy and sue for breach for fudiciuary duty. Sued for 5 years profit they assumed to earn. 

-Gurtens won, courts found beach. 

-Gurtens asked for punitive damages, court rejects them. 

-For the ordinary law abiding customer, the banks are very careful in keeping customer information secure.


