Law

Law is a tool to allow state to exercise their power

Legal regime for confirmation of ownership of property, protection of unfair situations, allows assess conflicting views and decide overruling one

Midterm/Final exams, everything from class, examples used in class only for questions

Similar to Australia, India, South Africa
Different from US, since there is a legislation passed after each problem.  Somewhat civil law (since its rewritten) and common since it changes...  Predictability in the outcome


Term paper
-About the legal clauses found on any internet website
-and explain each clause line by line, and describing the consequences of the clauses
-analyse the clauses to try to understand the legal measures associated, where is the legal authority to do what they’re doing.  They assume that its legal until it is brought to court…
-go through all the principles we studied in the law that applies
-propose measures that redress that should be corrected or seem to be false

“These are the clauses I find have dubious writings, and this is what we propose to fix…”
Put the terms in the appendix
If its private then black it out

Facebook can take all the data that you put on there and give it to corporations

No teaching after the midterm



Five key concepts
1) Legal regime entrenches the fundamental values in our constitutional documents (Charter of Rights .. )
-Certain values that need to be protected, since they define what it is to be Canadian
-Everyone is equal under the law
-More female in the top government.  No longer able to choose female over man if both qualified in public service   (affirmative action program – preference over another)
-Example, Ontario building 12 schools for boys only for different learning process

No longer to be allowed in any public institution to cover your face in Quebec (?)

2) Law is the fundamental principle which we abide by
We believe in the rule of law and the surpremacy of god
The law defines our conduct
If you disagree with the law, its your personal choice but you have to abide by it…
Everyone is obliged by the same standards.  Cannot have an exception based on your standing in your country

3) The legal regime confirms our capitalist society
Recognize the right to property, and the right to actually enjoy our wealth
Capital and the wealth to general the opportunity
Property right is subject to limitations by the state.  Taxes and compensation.
Stronger the middle class, stronger the democracy.  They don’t want abuses to serve the elite, they’ll put in place a system that never abuses the middle class.  Democracy is possible with middle class.

4) The legal regime defines conduct and obligations and imposes behavioural patterns for the well being of society
More and more of the norms


5) The law is there to help people solution/solve their differences
Different process in place to solve it before going to court


Business Law – the rules that define the rights and obligations of the parties regarding commercial transactions and the enforcement of the rights and obligations
If a right isn’t enforceable, then it isn’t really a right…
Unless it is substantially important, don’t go to court since its easier to settle outside…

The more rigid the rules are set, the more they go against you… Doesn’t take into account future variances
Ex. Doesn’t account for currency changes with other countries

Litigate is to take formal steps against a given party where the courts will settle on the difference or the issue.  There are no other way because they’ll never admit the faults.  
Ex. BMO was defrauded for 130 million for inventing a real estate scam in Calgary.  Selling a home, fictively someone buying it, then refinancing the deal. BMO’s employees and lawyers and people scamming BMO… They filed lawsuits against their own agents, employees etc… There 

Steps to reaching a solution:

1) Mediation – try to bring the parties to a session with the assistance of a neutral person, try both compromise to get to a solution
2) Arbitration – a neutral party makes a decision that is binding on all the parties.  Normally, no appeals unless there is a breach of law.  This sets a precedent to other cases.  Some cases settled privately and confidentially before gets to this stage
3) If arbitration doesn’t work, then it’ll go to litigation

Management plan of the risk (in chapter 3)
Ethics is a very difficult thing to assess: to disclose how much information
Key thing:
1) Comply with the rules
2) Comply with agreed standards or protocols
3) Business ethics – to deal with persons expectations

People assume the concept in your mind is shared with other people’s… People perceptions are different

The Canadian legal system is a federation.  The federation involves two levels of government that have their own powers of government
Can no longer do changes to the constitution without consent of province…

Political arrangements that are not enforceable in law
Following these precedents over time that have been obliged to follow over time

The federal government mainly deals with economic nation issues and international issues
-Including criminal law, aboriginal, and national defense
-Banks, interest rates, currency for economic
Canada is 2nd highest in western society to put people in jail
Less crime in Montreal than in Ottawa, 11/15 most crime in western Canada 

Provincial Government
45% of the budget is health, second is education 30%, remaining is local matters from municipalities, administration of justice, property civil rights (contracts, torts, family law)

Concurrent jurisdiction, normally federal government prevails (paramalacy?) 

Organization of a state:
Executive branch – is not independent of the legislation branch (this is the government branch that defines the powers of the government)
Legislation branch – defined by the executive branch (it’s the ones that enacts legislation, votes on the laws)
Judicial branch – democracy is held up by the courts (sending head of parliament to jail?)
-Judicial system defines the super powers of democracy since the courts will protect property rights

The bulk of foreign direct investment is done in 20 countries


Court System

Supreme Court of Canada – highest level
-Only go to Supreme Court when permissible when it is a very important legal matter
-Hears about 150 cases a year
-All supreme judges must be fully bilingual

Federal


Province



Canadian Charter of Rights and Freedoms (Ch3)

-Since 1982
-Defines the fundamental rights and freedoms we possess as Canadians
-American inspiration with Canadian twist
-1867 document which says how to govern ourselves
-1982 How we value our society and interact with each other
-Preamble for economic prosperity and work together system to be together
-Tolerate, integrate, and accept differences, but need economic prosperity (Toronto is model most ethnic diversity)
-Section 93 Education – in Canada, the provinces wanting it can finance protestant and Roman Catholic schools, the faith in the school supersedes the charter 

Section 1
-Guarantees the rights and freedoms set out in the charter, must be spelt out in there.  Must define and justify why it must be done (must be reasonably important, health safety purpose).  The standards defines the society.

Section 2
Fundamental freedoms
a) Freedom of conscience and religion (only known and recognizable one that allows us to appreciate a code of conduct of being). Otherwise it’s a cult
b) Freedom of thought and belief, opinion and expression.  But cannot impose your thoughts etc on others, and can’t hurt other people’s feelings
c) Freedom of peaceful assembly
d) Freedom of association

Democratic rights
-Mobility rights, can leave the country unless certain reasons
-Life liberty, right to social security…

Equality rights
-Allowed to discriminate based on economic status… Like credit cards or mortgage

Section 24
Enforcement
-When violating the charter, it gives the courts the power to order a corrective measure

Aboriginals aren’t subject them







Legal Risk
-Dealing with the fact that the business venture creates legal implication that may cause harm to the activities of the business

Four steps to the plan at looking at the legal elements
1) Identify the legal risk – need to assess the functional areas (where are the areas that generate the risks).  Need to look at how we identify the risks and how do we deal with it, how we make our decisions
2) Look at the business relationship – what are the people in which we have a relationship that may cause issues and evaluate the risk itself – the probability of a loss, the severity of the loss
2) To have a plan to deal with that.  Where the losses will be and how much it’ll cost.  Such as knowing the business is wrong and figuring out how much it’ll cost, like violating patents.  Countries which recognize intellectual property rights are stronger.  Things that go wrong so develop business practices to lower the consequence, like training people how not to discriminate
3) Transfer the risk.  Try to transfer the problem when trying to sell the product or the business.  Make sure that when someone is involved in the situation, you’ll make sure that the failures are the problem of owners
Risk Retention – Absorb the loss.  Settle and deal with it
4) Implement the plan, carry out the plan.  

Chapter 4, and then 14

Liability issues if the US government tries to help BP and doesn’t work out…
May reduce the revenues that BP would provide
Can the state do better than BP





Chapter 4 - Disputes

Types of dispute:
-Anything that deals with torts
-Regulatory events – the norms and the regulations, tells the standards that are needed to apply
-Unpaid supplier – the customer that never pays the dues or always behind
	-Lawyers keep a lien on the original copies of stuff so that they can be sure to get paid
-Unsatisfied client – depends on their expectations
-Damage to property – such as the car industry
-Labour relations issues

Process of resolving disputes
1) Negotiation process – three main points in this process
-Process – willingness of the parties and to be in good faith (intention in law to do right).  Second, need to find the significance of the dispute.  Third key thing, the priorities the party gives to the resolution.  Four, the effectiveness of the parties involved (not to humiliate the other side, to win without squeezing people)
-Deliberations and discussions – both must be heard and explain themselves
-Negotiations must bring an acceptable resolution to both parties
Ultimate dispute resolution – these options to litigations
Two keys ones:
-Mediation – brings the parties with a neutral person together to resolve the disputes (not compulsory or binding, except in family law)
-Arbitration – an independent body that listens to both sides and proposes a settlement that will be bindings, no appeals unless breach of law
2) Need as the plaintiff to start an action/lawsuit www.ontariocourtforms.on.ca/english/scc/
-Limitation period – two years from the time the last event that occurred, unless sexual abuse
-Deals with pleadings – the formal documents that are part of the argument
-Identify the defendant: can be under 18, but if under someone’s authority, then there’s liability
-Additional plaintiffs and additional defendants
-Explain what happens where and when and how much money or what goods you want returned
-Attach the documents, and explain why there are ones that aren’t attached
-Can also claim interest between the times
-Then serve the documents (demonstrate to the court that the other party received it)
-The defence will reply and agree for statements or something
-They can do a counter claim
-Discovery – look at the actual steps that we need to identify that deals with the evidence that we’ll be supporting.  Must balance the probabilities to find the more believable story
-The judge will apply their decision and if you don’t agree then you can appeal the decision

Agency
-Relationship between one party that is the principle and its representatives
-Authorized to speak on behalf of the party
-Outsider or third party – agent that does business for the principle with the outsider


Creating an agency
1) By agreement- define the terms so that we understand what its all about, what are the obligations, writing down what you have to do, such as real estate agent, an employee that represents the company, conditions
2) Agency by authority – where your powers are given by practice that is either expressed or implied, your conduct will define your obligations and your agency, deliberately written out statements and instructions

The government issued a bill that restricts alimony pensions and government pensions to prisoners (OAS etc)
-If they take it away, then they won’t have any savings when they get released
-The more crime there is, the less business they’ll get. So business people rather pay the jailers
-Based on charges laid, crimes are reduced.  But there are more structured crime so its more visible

Cannot break the law unless it doesn’t cause more hardships to others
Cannot protect someone where hardships are caused to other innocent people

Necessity – When we allow agency, such as going to the hospital and they cut your clothes
-If its for the person’s well being

Agency by estoppel – an outsider or third party will conclude that there is an agency that is formed because even though the agent may have exceed its authority, it is still in the apparent authority or actual authority
-Apparent authority - Normally understood to be the authority of a normal person – such guardian of a child may discipline the kid.  You cannot touch a child’s head until after the child is 10, cannot generate trauma, bruises, or pain that is outside normal correctional purposes.
-Estoppel – the behaviour creates a relationship since the authority perceives it as that it is still within the authority
-Establish a power of attorney to deal with your financial stuff, and another one to deal with your biological.  Assumed to be your spouse in common law
-Passive euthanasia – allowed to not take steps to save someone and can give medications to ease pain

Agency by Ratification - If you exceed your authority, the principle may ratify the excess
 Ex. Someone buys 2000 chairs and then the principle pays for 2000, therefore, it can be assumed that it is ok for the guy to buy 2000
-If the third party was made aware that they didn’t have authority, then they don’t have to pay for the extra 1000…

Duties of an agent
-Execute the agency as prescribed
-If the agency creates wrong conduct (such as cannot sell illegal products to make more money under the expectations of the manager)
-To work in a fiduciary capacity – work in good faith for the best interest of the organization (disclose anything that is for the benefit of the corporation, and not be in conflict of interest)

Duties of the principle
-To pay the agent
-They give you instructions
-They indemnify you

Liability, 4 examples
1) The actual authority
-The principle is liable to the third party
2) When the agent exceeds the actual authority, but is within the apparent authority
-The principle is liable, unless the third party was or should have been aware of that excess
3) When the agent exceeds both the actual and apparent authority
-The agent would be liable for breach of warranty of authority (such as someone saying that they’re an agent but they aren’t, or putting big names of Microsoft and say they’re partnerships to attract people)
4) When the agent acts without the authority of the principle
-Such as an agent not saying they’re representing the principle
-If its an undisclosed principle, the principle would be liable
-Such as someone wants to buy someone out, but they won’t sell it to them.  They hire someone to go and buy it and leave it undisclosed of the principle

http://www.search.e-laws.gov.on.ca/en/isysquery/420f2ead-e3e4-4ebf-977b-b79f3731c83a/3/doc/?search=browseStatutes&context=#BK5
Partnerships are never done unless it’s a professional corporation or you have very little assets
-It is hard to protect yourself when the other partner might do something bad
Partnerships involve 4 key things
1) Between persons – any form of entity can create a partnership (association, union, individual)
2) Putting things in common – the things that are brought into the business are stuck in it (assets or the expertise)
3) A view of profit
4) It is a legitimate business

A partnership is not
-The sharing of gross returns don’t mean it’s a partnership.  Even though we make money, it doesn’t mean it’s a partnership.  Such as if someone gives a loan and the person is paid through the profits of the business, it isn’t a partnership

-In law company means corporation, firm means partnership
-Every partner is an agent of the firm, unless the partner is doing outside dealing and the third party is aware that they don’t have authority
-10(1) – liable for your partners
-11
-25 – must be unanimous agreement to get rid of a partner
-30 – partner of the firm competes with the firm, then the profits must be given to the firm (such as doing taxes in your own time, or a prof that teaches and that teaching income goes to the firm)

There are certain types of partnerships
-LLP – limited liability partnership – the partners have unlimited liability for their own malpractice 
-Limited partnerships – partnerships generate liabilities based on the capital you bring, but there’s always at least one general liable partner.  The others are limited to their investment

Midterm:
-3 questions
-2 hours
-Chapters 1, 2, 3, 4, 13, 14 (do not touch corporations or sole proprietorships)
-Only things in class is going to be on the exam
-Each question, there’ll be key words.  First need to define the concept (such as define what partnership is).  Can do it in point form.  There will always be a request to give opinion, use the example.  There will be several elements in a question, so separate it, break it down in key words.  
[bookmark: _GoBack]-Normally linked 13 and 14 together in 1 question (agency + partnership), second question on the legal risks and dispute resolutions, first question on the legal principles that we discussed at start of class and the organization of the court system and the charter of rights
