Fitness to Stand Trial
Mental Illness and the Criminal Justice System

Presumptions in Canada’s Legal System: Both have to be present to be found guilty.
· Elements that must be present for criminal guilt:
· Actus Reus: wrongful deed
· Mens Rea: criminal intent

Do you plead guilty or not guilty?
· If defendant refuses to answer – why
· Mute by malice
· “peine forte et dure”
· Force by punishment 
· Mute “ex visitatione Dei” spared this ordeal
· Act or visitation by god 

Fitness to Stand Trial: Rationale: 
· Two underlying values
· Fair trial
· Accurate trial
· Common pretrial evaluation
· 5,000 per year in Canada
· 60,000 per year in US

Unfit to stand trial: inability to conduct a defense at any stage of the proceedings on account of a person’s mental disorder.
· E.g., a defendant may be found unfit to stand trial if he or she is experiencing an episode of schizophrenia and lacks the ability to understand the situation and tell the lawyer the facts of the case.

Fitness: Section 672 of CCC: teach didn’t cover this..
· Unable on the account of a mental disorder to
· Understand the nature or object of the proceedings
· Understand the possible consequences of the proceedings
· Communicate with counsel
· Presumed to be fit to stand trial

Four Core Elements: 
1. Focus is on defendant’s present ability
2. Focus is on capacity not willingness
3. Possess a reasonable knowledge 
4. Emphasis is on cognitive functioning and not on mental disorder



Treatment to restore fitness: Treatment order can force person to participate in treatment

If found unfit to stand trial, which of the following cannot happen to you against your will? Electroconvulsive therapy & Psycho-surgery.

Competency Screening Test (Lipsitt et al., 1971):
· 22-item sentence completion
· 3-point scale (2 = competent,
   1 = unsure, 0 = incompetent)
· If the judge finds me guilty …
· When the jury hears my case, they will ... 
· Jack felt that the judge ….
· Would be fair to him (2)
· Would screw him over (0)
· Low scores (e.g. < 20) possibly incompetent
· Problems with the CST
· Score low because
·  Unfit, cynical, depressed
· High rate of false positives
·  about 20%

Case Study: Fit to stand trial or not?

Example of Fitness Evaluation: Case: 24-year-old clerk, IQ = 68, Charged with arson, burglary, and murder.
· Should Jamie be found unfit to stand trial?
· Yes, his answers are childish, doesn't’ understand the context as to what he is being charged with. (low IQ)
· Not about the mental health its about the capacity of the context. 
· At the TIME of the trial can be be deemed fit to stand trial even if the crime was committed before you were declared unfit. (ex dementia) 

According to prevalence rates of mental disorders in a sample of Canadian offenders almost 90% of male defendants were found to suffer from:
1. Substance abuse

As currently specified in the Canadian Criminal Code, a defendant is unfit to stand trial if he or she is:
a) unable to, on account of a mental disorder, understand the possible consequences of the proceedings

A mother’s worse nightmare:
· “I believe that mentality ill or not, people who commit this type of horrific murder need to be held responsible.” (Tim McClean’s mother)
· Anyone who murders should serve life with no parole. 

Underlying Premise: Insanity Defence
· Insanity: impairment of mental or emotional functioning that affects perceptions, beliefs, and motivations at the time of the offence. 
· Premise is that individuals who commit criminal acts
· of their own free  punished
· because of a mental disorder  treated

Brief History:
Daniel M’Naughten– 1843**
· Tried to shoot Sir Robert Peel, the PM of Great Britain
· Mc Naughten rule – first time under the insanity defense was successful Britain 
· 1894 NGRI defence adopted in Canada
· 1992: Bill C-30
· E.g., someone who was declared unfit to stand trial could be confined indefinitely. 

Not Criminally Responsible on Account of Mental Disorder (NCRMD):
· No person is criminally responsible for an act or omission committed while suffering from a mental disorder that rendered that person incapable of
· Appreciating the nature and quality of the act or omission or
· Knowing that it was wrong

Unsuccessful Attempts: 
· Jeffrey Dahmer
· Wayne Gacy
· David Berkowitz
· Mark Chapman
· Charles Manson

Successful Attempts:
· Edward Gein: dig up dead people and make things out of them
· John Hinckley: shot Ronald regain
· Francine Hughes: the burning bed, first women have courts accept domestic violence defense.
· Lorena Bobbitt: chopped off the penis of her husband, and she suffered from years of abuse.
· Jeffrey Arenburg: sicitzophrenia 

Andrea Yates:
· 37 years old, post-partum depression & psychosis
· 2001: Drowned 5 children
· Called husband “I did it”
· 2002: Convicted capital murder
· 40 year sentence
· Park Dietz expert testimony
· 2006: NGRI
· Originally convicted, judge did not buy her defense. Was influenced by a Low and Order episode not that it was due to psychosis. 
· Expert testimony shown it was false, and then found NGRI

Comparison of NCRMD and Fitness: 
	NCRMD
	Fitness to stand trial

	Requires presence of mental disorder
	Requires presence of mental disorder: capacity issue

	Legal defense to criminal charges
	Postpones trial process

	Requires admission of crime
	Does not require admission of crime

	Focus on mental state at time of offence
	Focus on mental state at any point during trial process



NCRMD: Common Myths:
1) Large number of defendants use the defence
a) In Canada only 2/1000 use this defense
2) Majority of times the plea is successful 
a) Only 25% of times 
3) Those found NCRMD are released back in society quickly
a) On average people are in health facilities for about 7years. 
4) Extreme dangerousness of NCRMD 
a) Most violent offense who are committed in NCRMD are changed more with assault’s and threats then murder. Studies show they are less likely to commit the crime again.

Diagnosis of NCRMD:
· Psychotic Disorder 67%
· Mood Disorder 21%
· Personality Disorder 1%
· Substance Disorder 4%
· Other 7%
· No Disorder 0

Index Offence:
· Majority violent 80%
· Murder/attempted 9%
· Sex offences 6%
· Robbery/Kidnap 2%
· Assaults/threats 59%
· Weapons 4%
· Nonviolent 20%

Absolute discharge: The defendant is released into the community without restrictions to his or her behavior. 

Conditional discharge: A defendant is released; however release carries certain conditions that the defendant must meet. Failure to meet the conditions imposed with a conditional discharge may result in the defendant being incarcerated or sent to a psychiatric facility.
	E.g., not to possess firearms.
 
Automatism: Unconscious, involuntary behavior such that the person committing the act is not aware of what he or she is doing. 
· Premise 
· Voluntary conduct is essential to be found guilty of committing an offence
· Definition
· Unconscious, involuntary behaviour, the state of a person who, though capable of action, is not conscious of what he is doing

Automatism
· Insane Automatism (internal): involuntary action that occurs because of a mental disorder. NCRMD
· Dissociative states
NCRMD
· Non-insane Automatism (external): involuntary behavior that occurs because of an external factor. “not guilty” 
· Involuntary intoxication
· Physical or psychological blow
· Sleep-walking
Acquittal

Automatism:
· Unsuccessful
· R. v. Stone (1999)
· Defence: “exceptionally cruel, psychological sadistic, and profoundly rejecting” attack by wife
· Successful
· R. v. Parks (1992)
· Sleep walking killed his in-laws due to high stress and was in debt from gambling 30,000

NCRMD vs Automatism (book)
· NCRMD may result in the defendant being sent to a mental health facility. 
· Noninsane (automatism) means that the defendant is not guilty and is then released without conditions
· Insane (automatism) = NCRMD ruling.

Sexsomnia: I did it but I was sleeping 
· July, 2003: Jan Luedecke sexually assaults victim; charged
· Nov, 2005: acquitted (non-insane automatism), expert testimony that sexual assault was while Luedecke was sleeping
· Feb, 2008: Ontario Court of Appeals finds Luedecke NCRMD
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