1. Attorney General of Quebec v. Attorney General of Canada (Radio Reference)
Case:
· Quebec (provinces) wishes to regulate their own provincial radio communication
Legislation:
· section 92 of the British North America Act
· sub 10: Local Works and Undertakings
· sub 13: Property and Civil Rights in the Province
Federal Gov’t: 
· provinces cannot represent in international affairs (Canada signed radiotelegraph convention)
· radio is measured in Hertzian waves and knows no boundaries (fundamental question: what does the technology consist of: a transmitter and a receiver)
· no distinction between transmitting and receiving can be made
· radio broadcasting is similar to telegraphs in “Other Works and Undertakings connecting the Province or extending beyond the Limits of the Province”(s.92 sub10a)
Conclusion: JCPC determined that broadcasting fell under jurisdiction of the Parliament of Canada, under the B.N.A.

2. Privy Council Judgement  v Quebec
Case:
· Quebec did not like decision by S.C.C., appealed to P.C.
Legislation:
· section 92 of the British North America Act
· sub 10: Local Works and Undertakings
· sub 10 a: “ connecting the provinces (i.e. telegraphs)
Judicial Committee:
· question: has the Parliament of Canada jurisdiction to regulate and control radio communication?
· concerned with effects, not ownership, of radio communication
· no distinction between transmitting and receiving: argument for Provinces depends on establishing a difference between the two
Conclusion:
1. Hertzian waves do not abide by boundaries 
2. matter between Canada and US
3. divided controller between transmitter and receiver leads to confusion
“Understanding of technology is fundamental in assigning jurisdiction.”
Ultra vires: beyond one’s legal power 
Intra vires: within one’s legal power
Stare decisis et non quieta movere: bound by our precedent set by the S.C.C. 

3. Public Service Board v Dionne (1978)
Case: 
· Dionne is extension of Radio Reference, asks that the precedent be removed for power over television broadcasting
· Quebec had acted ultra vires in issuing license to Dionne and d’Auteuil to operate cable distribution
Provinces:
· analogy: telephone systems as local undertaking (like television cable broadcasting)
· analogy fails, as the cable distribution is reliant on television signals
· local subscribers attacked to receiving unit (different than airwaves)
· cable operation is locally situate and limited 

Public Service Board (conclusion):
· fundamental question remains the same: what does the technology consist of?
·  provinces only focus on reception
· jurisdiction falls under Domain
Dissenting judgement:
· precedent should not be applied because the fundamental question is different
· cable system able to distribute within a specific territory 

4. Hill v Church of Scientology
Case:
· Scientology (Manning) read from (illegal) motion against Casey Hill, allegations were published and repeated (libel)
· violation of court order (contempt of court) that Hill opened sealed documents
· Patricia Felsky Memorandum- she reported docs. were sealed yet Scientology went ahead with fabrication
Defamation:
· reputation (privacy) versus freedom of expression
· common law of defamation: slander (non-published) and libel (intentional publication of an injurious false statement)
· defenses of defamation:
· defense of justification (defense of truth: cannot sue if statement of libel is true)  
· fair comment: 
(1) comment (2) based upon facts that are true (3) made honestly and fairly (4) without malice (5) on a matter of public interest
· defense of qualified privilege (attaches to occasion of defamation i.e. journalist) 
· section 2.B of Charter: Notion of Underlying Values (freedom of expression was violated when Hill took them to court for libel)
· search for truth, individual fulfilment, participation in community
Scientology:
· Scientology wishes for S.C.C. to adopt actual malice rule (case would be lifted out of civil law and into constitutional law- Scientology could sue Hill as a representative of the state, Hill cannot sue as state representative)
· actual malice: statement  based on falsehood OR is reckless with wilful disregard to truth or falsity of statement
· actual malice rule: government official cannot sue one who made libel unless motivated by actual malice
· Charter applies to state and individuals (Hill would be “state” and under actual malice rule, unable to sue for published libel statement)
Supreme Court of Canada:
· common law can deal with Hill v Scientology (defamation of public official)
· Charter is consistent: truth, participation, self-fulfillment
· reputation as individual is not severable from reputation as professional

5. Newman v Halstead
Case:
· freedom of expression v reputation: Halstead published defamatory material online about teachers (reputations were damaged)
· communication to third party: defamation is communication of a defamatory statement to a third party to establish the fact of communication (Internet is vast audience)
· requires court to consider values of acceptable social behaviour founded on respect for individual dignity and reputation

Halstead:
· argues “fair comment”; based on opinion, not fact (“In my opinion…”)
· retracted every statement at pre-trial, denied explicit knowledge of events she had posted
Concept of harm:
· lowering or damaging an individual’s reputation
· threshold inquiry (test)
· whether words published are capable of defamatory meaning
· has individual’s reputation been damaged?
· has their standing in professional community been lowered?
Supreme Court of British Columbia:
· each of the defamatory statements is untrue: impugned statements were either false, inaccurate, or were grossly exaggerated
· each statement was motivated by actual malice
· defense of justification and fair comment fail 

6. Pridgen v University of Calgary (2011) 
Case:
· Pridgen brothers posted negative comments on Facebook page regarding a professor  
· were found by the University’s Council Review Committee to have committed non-academic misconduct and placed on probation 
Pridgens:
· lack of jurisdiction because at time of alleged misconduct , complainant was not a member of the university community
· no injury to complainant 
· process was biased: Review Committee breached rules of justice, did not conduct fair and proper hearing
· Charter of Rights and Freedoms, s. 2B (freedom of expression) and 2D (freedom of association) were violated
· professor an agent of the state; University not exempt from Charter; is agent of socialization
University of Calgary:
· accuses Pridgen brothers for violation of non-academic misconduct
· freedom of expression is a qualified right
Court:
1. did the Pridgens’ cause injury to professor? NO
2. does the Charter apply to University? YES
3. were Applicants’ freedom of expression infringed by Review Committee? YES
· University acted excessively, if Mitra felt defamed she should have taken Pridgen brothers to civil court
· inadequately explained the basis for its conclusion that the Pridgens had committed non-academic misconduct

7. Crookes v Wikimedia Foundation Inc.
Case: 
· Crookes allege he was defamed in four articles by Newton, who posted hyperlinks to defamatory statements
· Newton did not comment about Crookes’ character or integrity but merely posted links
· do posting hyperlinks constitute defamation?


Determination 
1. communication to a third party: 
· no evidence that people followed hyperlinks or read defamatory words 
· plaintiffs fail to prove publication (communication to third party)
2. publication of words:
· creating hyperlink is not original publication of those words
Defendant:
· relies on fair comment and qualified privlidge
· website is not particularly prominent
· footnotes analogy: 
· URL is like a footnote- leads reader to further material, does not make author who provided footnote a publisher of this material when the footnote is followed”
· does not amount to republication of content on originating site
Conclusion:
· defendant did not publish defamatory content on p2pnet website
· “ did not reproduce any disputed content from linked articles
· “ did not comment on nature of linked articles
· reader of p2p who did not click hyperlinks would not have knowledge of defamatory content
· action dismissed 

8. Théberge v Galerie d’Art du Petit Champlain Inc.
Case:
· Galerie bought the rights to make a limited number of paper copies from Théberge to create posters 
· process lifts the ink from paper poster and transferring it onto a canvas
· process leaves the poster blank, there is no increase in the total number of reproduction
· Théberge seized paintings
· did Galerie violate Théberge copyright?
· were new works created? NO
Copyright:
· property rights: a right to exclusion
· copyright is right that owner (not creator) has to recreate
· originality and fixation must be present for copyright protection
· originality: more than a mere copy, based on skill and judgement
· fixation: in some material form, capable of identification, permanent endurance
Economic vs. Moral Rights:
· economic: assignable, licensable
· moral: not assignable, tied to artists’ reputations and work
Théberge:
· asserts moral right in guise of economic right
· argues that original Theberge’s are compromised (copies render a painting commercial, has impact on resale- “modification of art”)
Galerie:
· no new copies were created (reproduction without multiplication)
· paper to canvas, changes aesthetic: arguable more expensive on canvas
Conclusion:
· seizure before trial is not proper action in asserting a moral right
· does not give enough scope to property rights of purchaser who OWNS poster, and excessive rights to artist who authorized printing and sale of poster
· if artist is to object, is must be as violation of moral right/reputation

9. CCH Canada v Law Society of Upper Canada
Case:
· Law Society offered request-based photocopying services at their library (maintained it was necessary as many works were non-circulating)
· CCH Canadian Ltd sues for copyright infringement for 11 works
· user rights vs. copyright owner rights
Court:
1. were publishers’ materials “original works” protected by copyright? YES
2. did the Library authorize copyright infringement by maintaining self-service photocopiers and copes of publishers’ works for patrons use? NO
3. were Law Society’s dealings with the publishers works “fair dealings” under s. 29 of the Copyright Act? YES
Fair Dealing (defense of copyright infringement):
1. research or private study
2. criticism or review
3. news reporting
4. acting under authority of owner of copyright
Authorization:
· did the Library infringe copyright by implicitly “authorizing” copying, faxing, etc. of works? NO
· presumed that patrons use fax photocopier lawfully- CCH did not show evidence otherwise
Court:
· Library was not liable: did not infringe copyright through photo copy machines
· single copies of publishers’ works to its members
· single fax transmission does NOT constitute as transmission to public (s. 3(1)(f) of Copyright Act)
· Library used under fair dealings: purpose of research and private study (s. 29)
· did not authorize infringement through photocopiers

10. SOCAN v CAIP (Society of Composers, Authors and Music Publishers v Canadian Association of Internet Providers)
Case:
· SOCAN appealed to Supreme Court after Court of Appeal and Copyright Board 
· SOCAN looks for compensation for their Canadian copyright in music downloaded in Canada from a foreign country via the internet
· ISPs are “authorizing” material to users that violates copyright- NO
· SOCAN believes CAIP not neutral intermediary internet providers 
· “caching”:
· where an ISP in Canada creates a cache they are no longer intermediary (neutral) but a communication- participant in copyright infringement (S.C.C. ruled NO)
· S.C.C agreed with Copyright Board- caching enhances internet economy and efficiency 
and does not constitute infringement
Copyright Board:
· royalty can be imposed on content providers who post music on a server in Canada 
· situs: physical location of a property
· must originate from server in Canada on which content has been posted
· normal activities (maintain internet architecture) do not attract liabilities
· 2.4(1)(b) of Copyright Act: “intermediary exception”: serve only as intermediaries and cannot be held liable (ISP can seek protection from this section)
· international comity: courtesy between nations to respect one another’s laws
Supreme Court:
· does not have to originate in Canada
· apply real and substantial test:
· used to determine whether a subject matter falls within a jurisdiction of Canada
· 1. the situs of the content provider, 2. the host server, 3. the intermediaries and 4. the end user
· a telecommunication from a foreign state to Canada, vice versa (S.C.C. disagrees with board, does not have to solely originate from server in Canada)
· - using neutral technology to violate copyright (as with the photocopier in the CCH case) is not sufficient to constitute authorization: ISPs are NOT LIABLE

11. BMG Canada Inc., v John Doe, Jane Doe
Case:
· Federal Court of Canada and Federal Court of Appeal refused Canadian Recording Industry Association to obtain subscriber information from ISPs
· customers alleged to have infringed copyright (John Doe, Jane Doe)
· two competing interests: privacy of Internet users and those whose rights who may be infringed by anonymous Internet users
PIPEDA: Personal Information Protection and Electronic Document Act
Media Sentry:
· conduct analysis of the extent of copyright infringement to help identify perpetrator 
BMG:
· brought request under Rule 238:  Bill of Discovery (Fed. Court of Canada rules prima facie case is required for B.O.D., Fed. Court of Appeal requires bona fide) 
· Bill of Discovery: applicant must establish prima facie case (Fed. Court of Canada) against alleged unknown wrongdoer for disclosure of the name of wrongdoer
· prima facie: on its face, would win in a court of law (evidence is strong enough basis)
· bona fide: brought to seek information from a third part in genuine context, actions are honest and in good faith
· Rule 233: production of document (electronic document is incorrect)
Federal Court:
· BMG relies on Rule 81: 
· requires personal knowledge of affidavits (those who make sworn statements) 
· Media Sentry did not do research; much evidence was hearsay: evidence based on what someone told witness with no direct knowledge 
· Finckenstein J. held that ISPs did not have to divulge user information:
(1) applicant must establish a prima facie case against the unknown alleged wrongdoer; 
(2) person from whom discovery is sought must be more than an innocent bystander; 
(3) that person must be only practical information source; 
(4) said person must be reasonably compensated for expenses of compliance with the discovery order; and 
(5) the public interests favoring disclosure must outweigh legitimate privacy concerns
Federal Court of Appeal:
· Sexton maintained that bona fide case was required for plaintiffs to seek disclosure of alleged wrongdoers’ identities
· BMG et al did not have sufficient case to warrant Bill of Discovery
· insufficient evidence (downloading song is not illegal)
12. Warman v Wilkins-Fournier (civil case)
Case:
· Warman claims defendant Wilkins, owners of freedominion.ca, control documents that could identify eight John Doe defendants
· argues their duty to disclose in Rule 30.01(1)(a) of Rules of Civil Procedure: interprets “document” to include ANY electronic form
· should defendants be required to produce relevant information to identify John Does? YES
Defendants:
· people use message boards with expectation of anonymity
· plaintiff must establish prima facie case to disclose identities (by way of affidavit evidence)
Three components of understanding:
· logic, reasoning, and fact (empirical)
Bona fide or Prima facie?
· defendants argue prima facie is needed (NO)
· defendants argue bona fide is needed, as seen in BMG (NO)
Statement of Claim:
· In the law, a cause of action (sometimes called a claim) is a set of facts sufficient to justify a right to sue to obtain money, property, or the enforcement of a right against another party
· should not be “spurious”- a statement of claim should not guarantee disclosure automatically
Supreme Court of Justice
· Kershman J disagrees: how is BMG different than Warman?
· 1) CASE DEALT WITH FEDERAL COURT RULES: BMG disclosure requirements used permissive language (allows Fed. Court judge to order disclosure) while Rules of Civil Procedure impose mandatory disclosure obligation 
· 2) COURT DISCUSEES PULBIC POLICY CONCERNS: public interest my not be as high as the interest at stake in some of he cases
· no reasonable expectation of privacy (one can Google how to find IP address, etc.)
· follow disclosure rules in Rules of Civil Procedure

13. R v Hamilton
Case:
· accuser sent emails to people marketing sale of software that generates “valid” credit card numbers
· accused counselled users to commit fraud
· counselling crimes that are not committed
Alberta Court of Appeal:
· trial judge erred: 
· acquitted accused on count of counselling fraud as his motivation was mercenary (monetary) as opposed to malevolent (malicious)
· judge mistakes intent vs. motive: accused motivated by mercenary but intent was not innocent
· Hamilton charged with four offenses he did not commit: explosives, intending to cause explosion, break and enter, and fraud (trial judge and Court of Appeal acquitted these four)
Inchoate offense (incipient offense): 
· offense in process of formation
· preparatory crimes (s.1712.1 of the Criminal Code): captures legal activity MEANT to culminate in the completion of an offense



Actus reus: 
· physical wrongdoing activity that disobeys moral or civil law 
· DELIBERATE encouragement or active inducement- counselling- of the commission of a criminal offense (Hamilton met actus reus)
Mens rea: 
· intention of knowledge of wrongdoing that constitutes part of a crime, as opposed to the action or conduct of the accused
· culpable intent (blameworthiness) 
· both actus reus and mens rea must be present for criminal liability
s.464 of the Criminal Code: (a)one who counsels to commit offense, even is not committed, is found liable
- Hamilton was found  guilty on actus reus but not mens rea
- Court of Appeal upheld acquittal
- Crown appealed to Court on issue of mens rea
Supreme Court:
· what was Hamilton’s intention?
· recklessness is sufficient to meet mens rea component
· conscious intention of the risk in the counselling (language of emails demonstrated intent)

14. SOCAN v Bell
Case:
· court is required to balance interest of copyright holders and interest of consumers
Tariff 22:
· applied to collect royalties (from iTunes previews)
· transmission of single download to individual constitutes communication to public under s.3(1)(f) of the Act
Copyright holders:
· should be compensated for previews
· digital previews = reproductions
Copyright Board, 2007
· fair dealing:
· (1) the purpose, (2) character, (3) amount of dealing, (4) nature of the work, (5) the effect of the dealing of the work
· purpose of previews is “research” for consumers (adopted “research” definition in liberal terms
· users who listen to preview are entitled to s.29 of the Act
· even if some users may use previews in unfair dealing, does not implicate servicers
Federal Court of Appeal, 2010
· SOCAN: does a preview constitute a fair dealing for the purpose of research? YES
· SOCAN interpreted research in scientific terms
· accepts Boards six factors determining FAIR, concentrates on 3 (amount) and finds 30 second previews fair
· SOCAN raises too many questions in measuring users/previews
· Federal Court finds no fault, error or unreasonableness in Board’s decisions

Miscellaneous 
Statutory laws: 
· passed by government
Common law (i.e. of defamation)
· judge-made law
· generated by cases
· precedent is always set with common law

Laws, Sections, Rules:


British North America Act:
· section 92
· sub 10: Local Works and Undertakings (a. telegraphs, other Works and Undertakings connecting the Province with any other Province or extending beyond the limit of the Province)
· sub 13: Property and Civil Rights in the Province
· sub 16: General matters of local or private nature
Cases:
Radio Reference: jurisdiction of radio communication
Privy Council v Quebec
Public Service Board v Dionne: jurisdiction of cable television

Charter of Rights and Freedoms:
· section 2B: Freedom of Expression
· section 2D: Freedom of Association
Cases:
Pridgen v University of Calgary: posting “injurious comments on Facebook

Copyright Act:
· section 29: Fair Dealings: (CCH v Law Society)
· research or private study
· criticism or review
· news reporting
· acting under authority of copyright owner
· section 3(1)(f): transmission to public (CCH v Law Society)
· section 2.4(1)(b): intermediary exception (ISPs) not held liable (SOCAN v CAIP) 
Cases:
CCH v Law Society: photocopying in Library
SOCAN v CAIP: music downloaded in Canada through ISPs
SOCAN v Bell: music previews on iTunes (single download not transmission to public) and fair dealings research (previews = research)

Federal Court Rules:
· Rule 238: Bill of Discovery
· disclosure of name of wrongdoer (Fed Court says bona fide)
· Rule 233: Production of Documents
· discovery rule for the production of documents from third parties
· Rule 81: Affidavits
· requires personal knowledge of affidavits (those who make sworn statements)
Cases:
BMG Inc. v Doe: music downloaded- should ISPs give users’ identities

Rules of Civil Procedure:
· Rule 30.01(1)(a): interprets “document” as ANY ELECTRONIC FORM
Cases:
Warman v Wilkins-Fournier: Wilkins-Fournier (freedominion.com) possess identification of 8 John Does

Criminal Code:
· section 1712.1: legal activity meant to culminate in offense (inchoate offense or incipient offense)
· section 464(a): one who counsels another to commit offense, even is not committed, is liable 

Case: R v Hamilton: emails that counselled crimes not committed
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