Legislation 
· Specific set of rules set down by government (i.e. criminal code)
Division of power
· Certain topics are set aside for federal government to address, others set aside for provincial
· By-laws are set aside for municipal government
Common law
· During British rule, judges travelled from country to country 
 2 sources of law, judge-made law and precedent law (using past relevant cases in decision-making)
Legislation overrules common law

Criminal law
· Wrongdoer found guilty, victim gets no benefit
Civil law (tort law, contract law)
· Defamation – intentional tort where the reputation of the victim is damaged by untrule public statements
· Libel – form of communication in writing
· Slander – form of communication is speech
Tort law 
· To compensate the victim, not punish the offender
Vicarious liability
· Company is responsible for torts performed by employees
· Employer is named responsible
· Deep pockets theory – employer is more financially capable to compensate the victim
Concurrent tortfeasors – more than one defendant may be found liable
Negligence test
· Defendant owed plaintiff a duty of care
· Damage was reasonably foreseeable 
· Defendant should take reasonable precautions against potential injury
· Defendant breached the duty of care
· Did they do what a reasonable company would have done? 
· Standard of care – did their actions meet the reasonable standard of care
· The plaintiff’s injuries are a direct result of the breach
· Is the injury a direct result of the breach
· But/for test – but for this cause, the damage would not have occurred
Injuries – all the negative things that happen 
Damages – compensation given to victim
Plaintiff is entitled to reasonably foreseeable damages
Duty to warn – part of standard of care
· Consumer should be warned of any reasonably foreseeable injury
Thin skull plaintiff – the same kind of injury may affect different people differently 
· Braking pianist’s hand vs. braking healthy young person’s hand
No obligation of perfection – expected to do what a reasonable company would

Contract law
· Misrepresentation
· A statement that is untrue and has material significance, highly influencing the decision to enter a contract
· Innocent misrepresentation
· Person genuinely believes statement to be true
· Possible remedy – rescission, if possible – putting things back into position as if the contract hasn’t been entered
· Fraudulent misrepresentation – person making statement knows they’re lying, doesn’t believe the statement to be true, or is reckless whether it’s true or not
· Equitable remedy or rescission, if possible
· Rescission will usually not be granted after closing date when purchasing house/land
· Sue for tort of deceit instead of rescission
Elements to an enforceable contract
1. Mutual intention to create legally binding agreement
2. Offer and acceptance
3. Exchange of consideration
4. Both have relevant capacity
5. Nature of contract is legal
Duress – forcing someone to enter a contract
Economic duress – improper economic pressure forcing person to enter a contract
Undue influence – party is aware that they are more dominant (more improper influence)
Consideration – something of value is exchanged between parties
Gratuitous promise
· free or extra promise with no consideration given in return
· under seal – written and sealed, thus enforceable
· verbal contracts are difficult to prove
Statute of frauds
· identifies subject matter of frauds
· some contracts must be in writing to be enforceable
· contracts concerning an interest in property (land)
· any written evidence, such as memo, email
Equitable estoppel
· prevents someone from doing something
1. pre-existing legal relationship
2. victim must show that they were promised or reasonably lead to believe that the strict terms of contract would not be enforced
3. (always conclude that part 3 is satisfied) Victim must show that they have relied on the promise and it had affected their behaviour
Contra proferentum
· “to select against”
· One party writes contract, other party accepts
· Dispute arises because of language/grammar in contract
· Evidence must lead for court to believe that the ambiguity was general
· Court will select interpretation against the party that drafted the contract because they were responsible for selecting language for the contract that could have been clearer
· Common in the insurance industry – court will rule in favour of person who purchased insurance
Parol Evidence Rule
· If contract is reduced to writing, parties are not allowed to suggest in court that previously discussed verbal terms give different obligations
· Cannot introduce evidence about terms that were agreed on verbally
· Also valid for deleting or amending terms
· Does not apply to representation (statements that are not terms of contract but change one’s behaviour
· Does not apply to arguments of interpretation
Parol evidence rule is valid for any discussion that occurs before the contract was signed. Equitable estoppel is valid when a contract of agreement is already in place.

Tendering process
1. Owner provides info and rules about tendering process
2. People bid
3. Owner selects bidder
4. Work is done
Belle River case – shows how court looked at the tendering process
· Court only saw one contract - the work contract
· Offer = people bid
· Acceptance = owner selects bidder
Obvious mistake 
· One that owner can independently discover
· No other sources or information needed for discovery
Snapping up an offer – accepting an offer knowing that there is a mistake, not permitted
Unobvious mistake – owner cannot recognize it independently
In the case of Belle River, bidder made an obvious mistake -> was not required to follow through with offer

Ron Eng – new way of looking at the tendering process
· Now two contracts are recognized, A and B
· Contract B – contract for actual work
· Contract A – about tendering and selection process
· Owner providing info is the offer for contract A
· Bidders are required to place a deposit to secure their spot in the bidding process
· Deposits are normally returned
· Placing bid = acceptance of contract A
· Unobvious mistake was made in selected bid
· Someone from Ron Eng realized the mistake and requested to withdraw (after deadline)
· Owner realized that the mistake was genuine but did not allow to withdraw – mistake does not become obvious to owner even after being notified
· Things would not have changed if owner was notified any time after the bid was submitted
· Every bidder has the same contract A with their owner
· Ron Eng refused to do the work after being selected
· Owner did not return deposit
· Dispute: did the deposit have to be retuned?
· One of terms: if you are selected but don’t sign back, the owner reserves the right to keep the deposit
· Owner may keep the bid or sue you for the difference between your and next lowest bid
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Extension Clause
· Allows the contracted parties to continue the contract after expiration date
Exemption clause
· Reduces/limits liability
· Specifies damages
· Caps liability
· Stands if worded clearly and is relevant to the case
Fundamental breach doctrine
· If fundamental breach occurs, the contract may be terminated
· No longer used in Canada
· Breach does not have to be fundamental
 Employment Law
Dismissal
· For cause
· Contract literally at an end, no rights for anything under contract
1. Disobedience – instructed to do particular work but refused (one cannot be forced to put themselves in danger)
2. Incompetence – not having required skill set, thus unable to do the job
3. Serious misbehaviour – stealing, harassment, discrimination
4. Prolonged illness
· Without cause
· Term contract (for fixed period of time)
· If the contract is signed for a specific amount of time and worker is dismissed early, they are entitled to damages for the remaining amount of time
· Mitigation – must (reasonably) try to find a job
· Indeterminate contract (hired for indefinite amount of time)
· Have the following rights:
· Notice of amount of time remaining (i.e. 2 months remaining)
· Pay instead of notice (i.e. 2 months’ worth of pay)

· Employment Standards Act
· Entitled to minimum notice
· Or pay instead of notice
· Depending on how long you worked there, a certain minimum must be paid
· Under common law – reasonable notice
· Several factors affecting the reasonable period of time to find alternate employment
· Age of employee
· Degree of responsibility in position
· Availability of other employment
· Reasonable number of weeks may be more than the minimum
· Actions for wrongful dismissal
· Dismissal for cause, but no evidence for cause based on the 4 categories (disobedience, incompetence, serious misbehaviour, prolonged illness)
· Term contract – have not been paid for remainder
· Indeterminate contract – have not been given notice
· Looseleaf Services – list of examples of wrongful decisions and what court decided in each case
· Wrongful dismissal – both parties are aware of what court would consider to be reasonable notice, therefore settlement can be reached by both parties.

Restrictive Covenant (covenant = promise)
· For example, you purchase business, contract indicates restrictive covenant: owner (seller) may not open a similar business within a certain distance for a period of time because of relationship with customers
· Restraint of trade (limits employment, competition)
· In this case, restrictive covenant is presumed void for public policy reasons
· Employer must show that the restrictive covenant is reasonable and foes not affect public interest
· Parts of restrictive covenant:
1. Type of activity that is being prevented
2. Geographic scope (limit)
3. Time limit
· For the court, hypothetical responses:
· Can enforce restrictive covenant as written
· Reject restrictive covenant as written
· Modify terms of restrictive covenant – court will actually not rewrite the restrictive covenant
· The more restrictions, the harder it will be for the employer to justify it in the circumstances to prove that it is reasonable
· Remedy: Injunction – power of state supporting restrictive covenant
· If court does not support or thinks that the restrictive covenant is unreasonable, there is no remedy for the employer
· Employers try to make their restrictive covenant minimally restrictive
Freedom of Contract 
· May make contract about whatever you want
Limits to freedom of contract
· Penalty clause: if liquidation liabilities are out of proportion (unreasonable), the court will limit the damages (you are only entitled to reasonably foreseeable damages)
Human Rights Code
· To prevent discrimination based on:
· Sex
· Sexual orientation
· Marital status
· Age
· Citizenship
· Place of origin
· Creed (religious belief)
· Common question: list 5 examples of inappropriate conduct under the Human Rights Code

Civil Action (Private Action)
· Procedural question – doesn’t look at the substance of the case
· Limitation periods – how much time you have to bring a claim
· Statute barred claim if it is made outside of the limitation period
Limitations Act, 2002 (What the law used to be in the past is non-examinable)
1. In the past, many different limitation periods existed depending on the type of action
· Now there is a general 2-year limitation period, but there are exceptions
· People are aware of the wrong almost right when it is committed
2. Discoverability Principle
· You are aware of the problem for the first time long after the wrong was committed
· Limitation time does not begin until a reasonable person is aware of the wrong
· In the past, discoverability principle was only applicable with negligence actions
· Now in legislation – has broad applicability to any legal wrong
3. In the past, there was no upper limit on discoverability
· Now there is an objective, ultimate 15-year limitation period
· 15 years from when the actual wrong was committed (there are exceptions)
· If discovered 14 years later, 1 year remains to bring claim
4. In the past, if parties agree on limitation period, the court will enforce that
· Now, any term of contract dealing with limitation periods is not effective if different from current objective limit
· Businesses with limitation periods in contracts – Access to Justice Act, 2006
· Parties with business contract may include enforceable limitation periods
· Consumer protection legislation does not apply to business contracts
· Court will enforce limitation periods in business contracts

Within a Civil action:
· Starts by plaintiff’s claim
· List remedies that they want
· List facts that outline why they are entitled to the remedy
· Facts and legal principles
· That document is then sent to the defendants
· Defendants give their own statement
· Defence from action
· Statement of defence – counter claim
· This document is given back to plaintiff
· Writes down defence for counter claim
· May bring in 3rd party to write counter claim
· These are called pleadings
· When pleadings are complete, mediator is met
· Discovery phase 
· Documentary discovery – questions given, emails and documents are provided as proof
· Really doesn’t happen – cannot bring surprising documents
· Documents must be shown to opposing side (documentary evidence)
· Verbal discovery phase 
· Answer questions under oath
· Must answer all relevant questions
· Transcript made
· Settlement conference
· Arguments are revealed
· Review for second opportunity of settlement
· If parties cannot come to resolution, trial occurs
· Plaintiff indicates if they want judge or jury
· Ruling is prepared for some time
· Both parties may appeal after the decision is released
· Possibility to appeal to the Supreme Court of Canada
· You have to argue to get permission to appeal – at the highest court, they do not hear every case
· Mediation – after documents have been discussed:
· ADR – Alternate Dispute Resolution
· Applies to wide variety of disputes
1. Mediation – neutral party (Mediator)
· Does not come to a final decision
· Uses skills to act as a catalyst for positive communication between parties
· In the whole process, there is no requirement for parties to talk to each other
· There is a mandatory 3-hour mediation session
· Shortly after start of case
· Parties may completely resolve dispute, may come to a partial resolution
2. Arbitration – arbitrator is a neutral party acting like a private judge
· You are paying for this time
· More choice on amount of time, location, when it occurs, etc.
· In traditional court – a lot of time and money is spent on educating the jury about the nature of dispute (technical knowledge)
· Binding arbitration – decision is final
· Non-binding arbitration – parties may disagree with final decision, then formal court procedure follows
· Provides safety net if decision is not proper
· Low possibility that one of the parties will want to follow through with traditional court process (costly, and likely that court’s decision will be similar)

Reciprocal Enforcement Legislation
· Judgement may be enforceable in another country
· Countries must agree on this
· Applies to formal judgements of the court
· Does not apply to arbitration
· New York Convention
· Arbitration awards have a similar reciprocal enforcement
· Partnering in Construction
· Participants do not view themselves separately, but as partners in the construction process
· More/better communication occurs
· DRB (Dispute Resolution Board)
· Proactive form of ADR
· May appoint people to DRB before construction begins
· Different levels of formality
· Creditor’s rights
· Judgements of the court regarding money
1. Damages award
2. Plaintiff asks for pre-judgement/post-judgement interest
· Protects inflations
3. Legal costs 
· Legal fees, disbursements (faxing, long distance calling costs)
· In favour of winner of case
If these fees are not paid:
1. Remedy: Garnishment against employed individuals
· Wrongdoer’s employer removes part of the salary to pay (20% of gross earnings)
2. “Writ of seizure and sale”
· Register in each county of province against property
· Sheriff is able to seize assets of debtor, sell it, and take expenses and legal costs, divide the remainder
3. Judgement Debtor Examination
· Report to office (under oath) about assets and liabilities
· Allows garnishment in case of employment or register writ of seizure and sale 
· Allowed once per year
· Court ruling for payment lasts for 20 years
· In case of bankruptcy, 20 years are available to be paid

Construction Lien Act
· Applies to improvement of land
· Owner hires general contractor, subcontractors, etc
Remedies:
1. The Lien – property interest against something
· Legally register a claim against a particular asset
· Gives ownership right on land, even if property is sold
· Instead of going after a person
2. Claims can be made as a class action – more efficient
· If you and another person are supplied to the same contractor, and are looking for the same remedy but one supplier doesn’t have a particular advantage or priority against the other, the court will hear both trials at the same time.
3. Trust remedy 
· If you are a trustee under will, you are in control of the property but are not the owner
· Subcontractors – holding money to pass down the chain (in control of the money but do not own it)
4. Statutory holdback
· Owner holds back 10% of invoices
· Pays 90% to contractors right away
· Privity of contract – you can only sue or be sued if you are part of the contract
· Subcontractor can only sue immediate employer, not the general contractor or owner
· Privity of contract doesn’t matter for the 10%




· 45 days after substantial completion
· If no one made a claim for lien, statutory holdback is released
· 45 days after the job is done
· If no one claims a lien, final statutory holdback is released
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Sole Proprietorship
· One person operating a business
· Not separate from individual running the business
· All business information is on personal tax return
· Person’s assets are subject to judgement is there is a lawsuit against the sole proprietorship
Partnership
· 2 or more people enter a business with goal to profit
· Person’s own share of profits is on personal tax form
· Not a separate entity for liability purposes
· Partners are liable for each other’s debts (joint liability)
· Partnership agreement
· May list responsibilities
· Divides profit
· Outlines legal rights and obligations
Corporation
· Separate legal entity
· Files its own taxes, fiscal year may be different from the calendar year
· Owner’s earnings are an expense for the corporation
· Corporate taxes are lower than the personal taxes
· Separate liability
· Corporation can hold property (corporation is a person)
· Shareholder’s personal assets cannot be seized to satisfy corporation’s liabilities
“Piercing the corporate veil” 
· Normally the court doesn’t look to personal assets of owners
· In rare circumstances (such as fraud) the court will find individual people liable

· Shareholders are owners
· Officers in the company  are people in charge of a division
· Directors are obliged to make major decisions about corporation
· Fiduciary duty: director must act honestly with the best interest of corporation in mind
· Conflict of interest: something that can affect the neutrality of making a decision
· Directors must disclose any conflict of interest

Intellectual property
· Subject to national legislation

1. Copyright
· Protecting the expression of creative work (software is protected by copyright in Canada)
· Rights in copyright are automatically applied
· Registered copyright gives presumption in court
· It is important to write dates on work
· Evidence of when it came into existence
· Lifetime of author + 50 years = length of copyright
· After that, work is in public  domain – anyone can copy
2. Industrial design
· Aesthetic appearance is protected by industrial design
· Has to be visible to the naked eye in normal use (microscopic design does not apply)
· Cannot get protection of internal design of internal combustion engine
· 5 years + 1 renewal of 5 years
· Must be registered, not applied automatically
3. Trademark
· Word, phrase, logo, combination
· Distinguishes your goods or services from someone else
· Sound mark may be registered
· Must have goods or services attached to domain
· Trademark does not have to be registered to generate trademark rights
· Only extends to geographic location – as far as reputation
· Lasts for 15 years from registration, renewable indefinitely for 15 year blocks
· Trademarks must be registered in every country
4. Patents
· Protect the functionality of something that achieves a certain purpose
· Invention – must be useful to be granted a patent
· Must be new anywhere in the world
· Patent must show inventiveness – not obvious
· 20 years from date of application, cannot be renewed
· Must apply for patent rights in different countries

Trade secret
· Everything must be disclosed when applying for a patent
· Someone may choose to keep the into secret instead of applying for a patent
· This may protect the creation for more than 20 years

Practice of professional engineering 
· Carrying out any act involving the application of engineering principles where the welfare of the public is involved and excludes the work of a natural scientist
· Creates line between licencing and permissible/non-permissible activity (PEO objective)

Certificate of authorization
“Self-regulation” 
· no ministry of engineering, no government section
· government body of PEO are engineers
· no separate government
· PEO may pass regulations about certain topics
· Code of ethics, definition of professional misconduct
Committees of PEO
· Fees Mediation Committee – fees charges by engineers to clients
· If the parties agree, this committee can act as arbiter
PEO: Licencing
1. The general (basic) licence 
· Main licence that is offered to people in Ontario practicing engineering
· “every holder of a licence…” refers to the general licence, does not represent all four types
To obtain licence:
1. Must be at the age of majority
2. Citizen/permanent resident of Canada
3. Must have graduated from recognized engineering program and passed PPE
4. Four years of directed engineering experience, 1 year must be Canadian year (under supervision of Canadian P. Eng.)
5. Establishing good character through references
Limitations
· Must renew every year
· Only valid in Ontario
· Doesn’t provide licence for a specific type of engineer
2. Provisional licence
· Granted to someone who meets all requirements except the Canadian year (usually immigrants)
· Good for 1 year, can be renewed 1 time

Restrictions:
· Must work under the supervision of a P. Eng. in Ontario
· P. Eng. must date and seal the work
3. Temporary licence
· Licence from another province or country is invalid in Ontario, must apply for temporary licence

Restrictions
· Not open licence to practice engineering
· Specific employer, project, and length of time must be named
· Length of time – max 1 year, must be renewed after
· May be required to collaborate with another P.Eng.
4. Limited licence
· For non-engineers, people who have technical or science backgrounds

Restrictions
· Will state the particular types of services that you will provide
· If you are not providing services for some time, you must return the licence and seal to the PEO

Only general and temporary licence holders can call themselves Professional Engineers (P.Eng).
Each licence has a seal that comes with it.
· Accompanying seal is signature and date
· Seal certifies that someone who is qualified reviewed or did the work
· Indicates that the person is responsible for the work
Certificate of Authorization
· To offer engineering  services to the public, like a business
· Not required if you are just an employee of an engineering firm
· To be listed on the COA, you must have 5 years of experience
Insurance 
· For services that you are providing
· Normally insurance is required
· Exceptions
· If the type of work you are doing has a pollution, nuclear, etc hazard
· If you communicate to the client in writing that you do not have insurance, and it is confirmed in writing, then insurance is not required
Consulting engineer
· You must be designated as C.E. by PEO
1. Must be holder of P.Eng. licence in Ontario
2. 9 years of engineering experience in addition to the years required to obtain licence
3. When you apply, you need to be listed on COA and have to be continuously there for 2 years
4. Have to pass exams that are set by PEO (or be exempt)
· Getting designation allows you to describe yourself as consulting engineer

Advertising Engineering Services
1. Can only advertise in professional and dignified manner
2. Advertising must be in factual manner without exaggeration
3. Cannot criticise (directly or indirectly) any other licence holder/COA holder or their employer
4. Can make no reproduction or reference to your seal or seal of the PEO in the advertisement

Discipline
· Only applies to 4 types of licence holders and COA holders, not to anyone else
· The definition of professional misconduct
· 5 members of discipline committee
· Done in self-regulatory way by PEO
· May be found guilty of professional misconduct
· Similar to a private trial
· If found guilty:
· Can revoke licence/COA
· Can suspend licence/COA for up to 2 years
· Face fine for up to $5000 per occurrence
· Can impose restrictions on your licence/COA
Enforcement
· Applies to everyone in the public including licence and COA holders
· Can start enforcement actions in court
1. Practicing P.Eng. without licence
2. Offering engineering services to public without COA
3. Using term ‘engineer’, ‘professional engineer’ or word or seal that would fool a member of public into believing that they were obtaining service from licenced engineer
· The only sanction is significant fine

· Ethical hypotheticals – reference 5.77, 5.72 – blank copies will be given in exam
· 72(2)(g) – breach of act or regulation other than solely a breach of code of ethics
· Of you only breached code of ethics, you are not guilty of professional misconduct
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