Lecture 8 – Fitness to Stand Trial and Criminal Responsibility 
Fitness to Stand Trial 
· Very different from Not Criminally Responsible 
· Involves an assessment of the current mental condition of the accused 
· Does not mean they won’t stand trial just means they are not fit at the time of the scheduled trial 
· Goal is to determine whether current level of fitness interferes with their ability to perform legal tasks 
Defining Fitness 
· R. v. Pritchard (1836) helped set standard  
· Is the accused able to assist in his or her defense 
· Legal right to be able to assist in own defense 
· Does the accused understand their role in the proceedings 
· Does the accused understand the nature of the proceedings 
S. 2 of Criminal Code 
· Unable, on account of having a mental disorder, to understand the nature of the proceedings, understand the consequences of the proceedings or communicate with counsel 
· Must have a mental disorder to apply for unfit to stand trial or NCR 
· Need other aspects on top of the necessity of a mental disorder to apply for unfit to stand trial or NCR 
Assessment of Fitness 
· If found fit the trial will continue 
· If found unfit an assessment will take place 
· Anywhere between 5-30 days for assessment order 
· Usually time is exceeded 
· Assessment will typically be conducted by a psychiatrist 
· Can change to psychologist 
2 Common Assessments 
FIT-R 
· Semi structured interview 
· Identify mental disorder 
· Cover main issues in S. 2 
· Understanding of proceedings (e.g. possible pleas) 
· Understanding of consequences (e.g. range of penalties) 
· Communicative with counsel (e.g. strategies) 
· Works as a screening device
McCAT-CA 
· Structured interview 
· Fitness to plead guilty 
· Fitness to go to trial
· Questions grouped in 3 categories 
· Works as a screening device 
· Looks at 
· Understanding of legal system and adjudication process 
· Reasoning ability 
· Understanding of own legal situation and circumstances 
Treatment  
· Individuals found unfit are held in hospitals prior to trial
· Goal is to restore individual to fitness with as little delay as possible 
· Medication is the primary form of treatment 
· Sometimes requires a treatment order (forced treatment) 
· If individual remains unfit they are either detained in a hospital or conditionally discharged 
· Only if they are no longer a threat to themselves or safety with conditions such as regular visits to see psychiatrist and medication requirement 
E.g. Ted Kaczynski: Unibomber
· Smart guy 
· Had a grudge against those who did not ensure safety of future 
· E.g. earth/environment 
· Would mail a bomb to high powered individuals usually secretary or assistant of recipient would open bomb and get blown up 
· bombings 
· Trial in 1997 
· Defense wanted unfit but he disagreed 
· Suffered from paranoid schizophrenic
· Fount fit and criminally responsible 
· Plea bargained and pled guilty
· 4 life sentences 
Criminal Responsibility 
· Insanity is a legal concept not a medical or psychological one 
· Definition of insanity may vary from jurisdiction to jurisdiction 
· Retrospective assessment has to be conducted of state of mind 
· Not that you haven’t committed the crime but can you be held responsible 
Defining Responsibility 
· M’Naghten Standard 
· Irresistible Impulse Test 
· ALI Standard 
· Guilty but Mentally Ill (GMBI) 
M’Naghten Standard (Cognitive) 
· At the time of the crime: 
· Must suffer from a defect of reason and must not know the nature of the act or must not understand that it was wrong 
· Necessary mental disorder but must effect you in one of these ways 
· Not knowing the nature of the act or not understand that the act was wrong 
· Also referred to as the cognitive standard 
Irresistible Impulse Test (Volitional) 
· The accused could have the cognitive knowledge of what is right and wrong 
· But still not responsible if their illness results in an inability to control behaviour 
ALI Standard (Cognitive/Volitional) 
· Not responsible if the accused lacks the capacity to appreciate the criminality of the act or to conform their conduct to the requirements of the law  
· Combines both cognitive and volitional 
Guilty but Mentally Ill (GBMI) 
· Mentally ill but also guilty of the crime 
· Treatment until they are declared sane 
· Prison for same term as other offenders 
Not Criminally Responsible (R v. Swain 1991) 
· Not legally responsible while suffering from a disorder that rendered the person incapable of appreciating the nature of the act or incapable of knowing that the act was wrong 
· Must suffer from an identifiable disorder 
Assessment of Responsibility 
· Only the defense can raise the issue unless the verdict of guilty has been handed down 
· However, the prosecution can deal with the issue once the defense raises it 
· Responsibility is assessed using an assessment instrument 
· Can take between 30 and 60 days for assessment orders 
R-CRAS 
· Identifies insanity 
· 5 topics 
· 1. Organicity 
· 2. Psychopathology 
· 3. Cognitive control 
· 4. Behavioral control 
· 5. Reliability of the report 
MSE 
· Indentifies non-insanity 
· Covers 3 topics 
· 1. General psychological history 
· 2. Mental state at time of offence 
· 3. Current mental state 
Treatment 
· Forensic hospital or absolute or conditional discharge 
· Absolute discharge depends on time frame of the crime 
· E.g. crime happened 10 years ago and one suffered from paranoid Schizo and is now well treated, court may find NCR and release on absolute discharge 
· Medication is the primary form of treatment 
· If sent to a forensic hospital the disposition time will be caped 
Example: Jeffrey Dahmer 
· Trial in 1992
· Killed and dismembered 17 young men 
· Over 10 year period 
Cannibalism 
Retained body parts 
· Pre and post mortem sexual activity 
· Expert witnesses brought in (ALI) 
Defence 					Prosecution 
· Necrophilia			-   Control and Caution 
· Overpowering 			-   Efficient disposal 
· Cravings			-   Planned disposal 
· Distorted fantasies		-   Lack of Activity 
· Lack of control			-   Fooled police 
· Psychotic-like			-   Alcohol dependence 
· Psychotic			-   Paraphilia 
Sentencing 
Sentencing 
· Imposition of a legal sanction on persons convicted of an offence 
Goals of Sentencing 
· Denunciation 
· Specific deterrent 
· General deterrent 
· Incapacitation 
· Rehabilitation 
· Reparation 
· Promote responsibility 
Principles of Sentencing 
· A sentence must be proportionate to the gravity of the offence 
· Laid out formally in guidelines 
· As seriousness of offence increases so does sentence severity 
· A sentence must be proportionate to the responsibility of the offender
· A sentence should not deprive the offender of liberty if at all possible 
· Particularly in the case of aboriginal offenders 
Sentencing Options 
· Absolute discharge 
· Reparation 
· Fines 
· Community service
· Conditional sentences 
· Imprisonment 
Are These Options Effective 
· Punishment based strategies generally result in higher rates of recidivism
· E.g. death penalty 
The Death Penalty 
· In Canada: DP abolished in 1976 
· In the US: 38 states permit the DP 
· 600 executions since reinstatement 
· 3500 inmates on death row 
Argument against the DP 
· The DP does not act as a deterrent
· The DP is expensive 
· The DP is Biased 
· The DP is handed down to the innocent 
Sentencing Disparity 
· Variation in sentencing patterns duet o the influence of facyors that are not legally relevant to the case 
· 


