Lecture 2
The “V”:

· Individual v. Individual = private law
· R v. Individual = criminal law
· Individual v. State = public law
· State v. State = public law
· Organization/group v. State = public law
· But what is State? 
True, north, strong and free
· Lord Alfred Tennyson poem “To the Queen”

· From sunset and sunrise of all thy realm, And that true North, whereof we lately heard 

· Was not adopted as national anthem until 1980

How do we define the state?

· Geography

· Population

· Government

· The state is a human construct that exists in a social and legal context. 
Thomas Hobbs:

· Born in 1588 in England

· modern founder of the social contract tradition; 

· life in the state of nature is "solitary, poor, nasty, brutish and short" 

“A person’s right to survival, justifies violence against others. So to ensure personal survival people will agree that they should renounce their right to use violence. However this yields up a tense and unstable equilibrium. The moment one party deviates from their promise, all will deviate and war restarts”
Hobbs Leviathan:

· To keep society going with peace and confidence, there needs to be an agreement 
John Locke:
· Born in 1632

· "government with the consent of the governed"

· state of nature; rights of life, liberty and property 

· Focus on property

· Influenced American constitution

Locke: two treaties of government:

· People have inherent rights, independent of any government. 

· Ex. the right to life, liberty, and property, 

*(Exam) Social contract:
· Social contract: where people in the state of nature conditionally transfer some of their rights to the government in order to better insure the stable, comfortable enjoyment of their lives, liberty and property.
Rule of Law (ROL):

· Locke referred to “limits on the state” today known as Rule of Law

· It is wrong to treat people differently 

· The law should be applied equally and fairly

Max Weber:

· German sociologist
· Born in 1864
· Defined the state as an entity which successfully claims a "monopoly on the legitimate use of violence". 

The state:

· “A human community which successfully claims the legitimate use of force within a given political community.”
Karl Marx- “Anti-State”:
· Born in 1818

· Known more as a Communist than as a philosopher

· Inspired many of the Communist regimes of the 20th century

Leroy Little Bear:

· member of the Small Robes Band of the Blood Indian Tribe of the Blackfoot Confederacy (Alberta)

· Lawyer, advocate for First Nations Rights

The state: (similar to human contract except involves more than just human parties)
· “Creator gave land not only to human beings but to all living creatures”
· “The way to live most nicely together”
Egypt:

· Mass protests in January 2011
· Mubarak resigned on February 11, 2011, ending 30 years of autocratic rule
· Inspired demonstrators in Libya, Syria
· Military took over, elections in Fall 2011
Ideas of the state:
· The state is not easily defined

· But the state must be controlled

· Who can control the state?

Government vs State:

· Government:  a group of individuals who temporarily embody and speak for the state.  
· Governments come and go, the state endures. 
The state and the law:
· So we have a state…
· The State has to play by rules and the Citizens have to play by rules…
· We call those rules…LAW
Constitution:

· Aristotle, in Book 4 of The Politics described a constitution as…
· “An organization of offices in a state, by which the method of their distribution is fixed, the sovereign authority is determined, and the nature of the end to be pursued by the association and all its members is prescribed.”
Rule of law:
· Rule of Law is a fundamental part of the Constitution

· Everyone is subject to the same rules

Types of law:

· Constitution

· Legislation

· Common Law

Roncarelli v. Duplessis, [1959] S.C.R. 121
· Roncarelli v. Duplessis, [1959] S.C.R. 121

· Name – always in italics

· [1959] – indicates the year it was published in reporter

· S.C.R – Supreme Court Reporter

· 121 – Page number the case STARTS on

Continued…

· Duplessis acted outside the powers he was given as Premier.

· The State exists for the benefit of all society and cannot be ignored when it’s convenient. 

· The Rule of law meant “no public official was above the law…they could neither suspend it or dispense it.”
Lecture 3:

Growth of public law:

· In 1867 – Canada’s government spending accounted for between 4 to 7% of GDP
· 1916 – 15.5% of GDP (industrial)
· 1950 – 21.3% of GDP (welfare state)

· 1990 – 47.8% of GDP
· 2004 – 41% of GDP
What is law?

· Law: is a set of rules that are recognized as being such by the courts( if the court does not recognize it, it is not law
· the state stands behind them when they are breached (as opposed to other rules)( laws aren’t all imposed equally by the state
· Law/Legal System: is a means of solving problems in a system with a legislative process( things don’t become regulated until there is a problem 
Different types of law:
· Common Law: is the body of rules and principles developed by the courts of law. ( any time a judge makes a decision, it becomes common law( the higher the court, the stronger the decision
· Statue Law: is law enacted by the legislature, includes constitutional statutes and ordinary statutes. ( government passes a bill
· Subordinate Legislation (regulation): which are formal rules enacted by the executive branch of gov’t pursuant (conforming to or in accordance with) to statutory authority.
· REGULATION
· http://laws.justice.gc.ca/eng/C.R.C.-c.870/index.html
Solving problems:
· 2 ways to solve a problem:
· Tell politicians problem, pass legislation (pro-active)

· Common law, as problems arise, we sue our neighbours, courts solve problems (reactive

Different types of law:
· There are different types of law (problems):
· Criminal Law – Society v. Individual 
· (R v. John Smith)( the queen
· Civil Law – Individual v. Individual
· (John Smith v. Bob Neighbour)( compensation
· Public Law – Individual v. State (charter rights)
· (John Smith v. Department of Fisheries and Oceans)
Two types of public law:

1. Administrative(more concerned with bureaucracy):

· Operates at a more specific day to day level( two goals: efficiency and fairness
2. Constitutional law (charter rights):

· Concerned with the ground rules for government and society

What are factors in decision making?

· Efficiently vs Fairly
· We want decisions to be made in an efficient AND fair way.

Three options for policy makers:

· Government policy makers have 3 basic options when it comes to apply the law to day-to-day issues:
· Do Nothing – keep the status quo
· Apply coercive measure
· Apply non-coercive measures
Most used form of coercive technique:

· The licence!
· A licence is a requirement of a government permission to carry out a desired activity. 
· A licence generally involves indy case-by-case assessment, requires large bureaucracy 
· It is useful for rationing a limited resource, controlling monopolistic enterprises and regulating activity
· Also is effective for collecting information and revenue.
· Makes regulating something much easier
· MOST popular single policy option used in Canada today.
Parts of the constitution:

· Written constitution – numerous documents
· Unwritten principles – ROL, democracy
· Constitutional Conventions (there is nothing in the constitution that touches on the rule of law, however if it is violated, the impact is just as big)
· “there is general agreement that a convention occupies a position somewhere in between a usage or custom on the one hand and a constitutional law on the other...There is general agreement that a convention is a rule which is regarded as obligatory by the officials to whom it applies.” (Peter Hogg) 
Exercises of judicial power:

· Solving a problem raised by the adversarial system.
· Doing this by knowledgeable, well established principles everyone knows about.
· In an unbiased manner. 
· Judges should be free to make decision, politicians shouldn’t get in the way.
· The difference between law and other rules, is the state backs up the legal system.
Doctrine of the separation of powers:

· Legislative: represent the interests of the electorate, to monitor the executive branch, and to formally enact law. (Mayor’s, MP’s, etc. ( supposed to monitor the executive branch since they are responsible for electing the executives)
· Executives: initiate and administer policy and law, and to manage the assets of the state (enforces the laws)
· Judiciary: resolving disputes according to law and interpreting and developing law. (completely separate from the other two branches, interprets the laws)
Federalism:

· What: cornerstone of the Canadian state, to have a written constitution, entrenched central/regional gov’t, entrenched division of powers (provincial/federal) ( good because federal states usually have the longest lasting constitutions and have strong democratic tendencies, also generally wealthy states( social laboratory: things can be tried provincially and then adopted on a federal level if they work well
· “Federalism was a legal response to the underlying political and cultural realities that existed at Confederation and continue to exist today.” Reference re Secession of Quebec, [1998] 2 S.C.R. 217 at 43.
Problem with public law:
· 14 executives…
· One federal government
· 13 provinces and territories
Two important sections of the Constitution Act:

S.91( federal powers “It shall be lawful for the Queen, by and with the Advice and Consent of the Senate and House of Commons, to make Laws for the Peace, Order, and good Government of Canada, in relation to all Matters not coming within the Classes of Subjects by this Act assigned”
S.92( provincial powers “In each Province the Legislature may exclusively make Laws in relation to Matters coming within the Classes of Subjects next hereinafter enumerated; that is to say”  
*Doctrine of paramountcy:

· Federal law prevails if two valid pieces of legislation (Fed/Prov) conflict (also known as Conflict of Laws)( providing both laws are constitutionally acceptable
· it does not take away powers permanently from the province, or province would have none.
Summary:
· We have a state, that can be defined differently, but broadly means “the government”
· Public law is the rules the state plays by. 
· The Constitution makes rules by which the state operates and by which other laws are made, the Charter is part of the Constitution
· Administrative law is part of Public Law and operates the day-to-day functions of government
· The licence is a coercive form of government action
· S. 91 and s. 92 tell us what responsibilities the government has and who is responsible for what.
· If the government does not carryout its responsibilities, not only can disaster happen, but the state opens itself up to liability. 
Values vs Rights
· Value is an ideal

· A right is legally enforcable

How do we protect values?

· 1) Do nothing – conventions of self-restraint
· 2) Can make (enshrine) in law
History of the rights:

· Phase 1 – 1867 to WWII (1945)
· Christie v. York Corporation (man in the bar who wouldn’t be served, sided with the bar owner under freedom of commerce)
· Thin vs Thick approach 
· Phase 2 – 1945 to 1982 (Constitution)
· Government started to protect minority rights
· This was a time when Canada had many new immigrants

· Federal Bill of Rights enacted in 1960

· Phase 3 – 1982 (Charter) to present
· More activism by courts to protect rights
· Women could not vote until 1918

· Registered Indians on reserves could not vote until 1960

· There were no equality rights before the Charter

Section 33: Notwithstanding clause( can be applied to sections 2 or 7-15 of the Charter

1988 Supreme Court ruled that Quebec could not eliminate commercial English signs and therefore the Notwithstanding clause was enacted but not renewed after 5 years

Fundamental freedoms:

· Power of judges vs supremacy of parliament
British North American Act: A law that British society passed which became our constitution
Charter of Rights and Freedoms:

· Preamble
· Whereas Canada is founded upon principles that recognize the supremacy of God and the rule of law:
Charter of Rights and Freedoms:
· Rights and freedoms in Canada
· 1. The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society.
· Fundamental freedoms (applies to absolutely anyone in the country)

· 2. Everyone has the following fundamental freedoms:
· (a) freedom of conscience and religion;
· (b) freedom of thought, belief, opinion and expression, including freedom of the press and other media of communication;
· (c) freedom of peaceful assembly; and
· (d) freedom of association.
· Democratic rights of citizens
· 3. Every citizen of Canada has the right to vote in an election of members of the House of Commons or of a legislative assembly and to be qualified for membership therein.
Democratic Rights- Sec 4

· Maximum duration of legislative bodies
· 4. (1) No House of Commons and no legislative assembly shall continue for longer than five years from the date fixed for the return of the writs of a general election of its members. Continuation in special circumstances
· (2) In time of real or apprehended war, invasion or insurrection, a House of Commons may be continued by Parliament and a legislative assembly may be continued by the legislature beyond five years if such continuation is not opposed by the votes of more than one-third of the members of the House of Commons or the legislative assembly, as the case may be. 
Democratic Rights- Sec 5

· Annual sitting of legislative bodies
· 5. There shall be a sitting of Parliament and of each legislature at least once every twelve months.(83)
Mobility Rights- Sec 6

· Mobility of citizens
· 6. (1) Every citizen of Canada has the right to enter, remain in and leave Canada.
· Rights to move and gain livelihood
· (2) Every citizen of Canada and every person who has the status of a permanent resident of Canada has the right
· (a) to move to and take up residence in any province; and
· (b) to pursue the gaining of a livelihood in any province.
Legal Rights- Sec 7-9
· Life, liberty and security of person
· 7. Everyone has the right to life, liberty and security of the person and the right not to be deprived thereof except in accordance with the principles of fundamental justice.
· Search or seizure
· 8. Everyone has the right to be secure against unreasonable search or seizure.
· Detention or imprisonment
· 9. Everyone has the right not to be arbitrarily detained or imprisoned.
Legal Rights- Sec 10

· Arrest or detention
· 10. Everyone has the right on arrest or detention
· (a) to be informed promptly of the reasons therefor;
· (b) to retain and instruct counsel without delay and to be informed of that right; and
· (c) to have the validity of the detention determined by way of habeas corpus and to be released if the detention is not lawful.
Legal Rights- Sec 11

· Proceedings in criminal and penal matters
· 11. Any person charged with an offence has the right
· (a) to be informed without unreasonable delay of the specific offence;
· (b) to be tried within a reasonable time;
· (c) not to be compelled to be a witness in proceedings against that person in respect of the offence;
· (d) to be presumed innocent until proven guilty according to law in a fair and public hearing by an independent and impartial tribunal;
· (e) not to be denied reasonable bail without just cause;
· (h) if finally acquitted of the offence, not to be tried for it again and, if finally found guilty and punished for the offence, not to be tried or punished for it again;( double jeopardy 
Legal Rights- Sec 12-14
· Treatment or punishment
· 12. Everyone has the right not to be subjected to any cruel and unusual treatment or punishment.
· Self-crimination
· 13. A witness who testifies in any proceedings has the right not to have any incriminating evidence so given used to incriminate that witness in any other proceedings, except in a prosecution for perjury or for the giving of contradictory evidence.
· Interpreter
· 14. A party or witness in any proceedings who does not understand or speak the language in which the proceedings are conducted or who is deaf has the right to the assistance of an interpreter. 
Equality Rights- Sec 15

· Equality before and under law and equal protection and benefit of law
· 15. (1) Every individual is equal before and under the law and has the right to the equal protection and equal benefit of the law without discrimination and, in particular, without discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or physical disability.
· Affirmative action programs
(2) Subsection (1) does not preclude (prevent) any law, program or activity that has as its object the amelioration of conditions of disadvantaged individuals or groups including those that are disadvantaged because of race, national or ethnic origin, colour, religion, sex, age or mental or physical disability.

Language Rights- Sec 16
· Official languages of Canada
· 16. (1) English and French are the official languages of Canada and have equality of status and equal rights and privileges as to their use in all institutions of the Parliament and government of Canada.
Language Rights- Sec 17-23

· Communications by public with federal institutions
· 20. (1) Any member of the public in Canada has the right to communicate with, and to receive available services from, any head or central office of an institution of the Parliament or government of Canada in English or French, and has the same right with respect to any other office of any such institution where 
· there is a significant demand for communications with and services from that office in such language; or
· due to the nature of the office, it is reasonable that communications with and services from that office be available in both English and French.
*Enforcement- Sec 24
· Enforcement of guaranteed rights and freedoms
· 24. (1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been infringed or denied may apply to a court of competent jurisdiction to obtain such remedy as the court considers appropriate and just in the circumstances. (Payment!!)
· Exclusion of evidence bringing administration of justice into disrepute
· (2) Where, in proceedings under subsection (1), a court concludes that evidence was obtained in a manner that infringed or denied any rights or freedoms guaranteed by this Charter, the evidence shall be excluded if it is established that, having regard to all the circumstances, the admission of it in the proceedings would bring the administration of justice into disrepute. 
General Rights- Sec 26-28 
Other rights and freedoms not affected by Charter(human rights legislation)
· 26. The guarantee in this Charter of certain rights and freedoms shall not be construed as denying the existence of any other rights or freedoms that exist in Canada.
· Multicultural heritage
· 27. This Charter shall be interpreted in a manner consistent with the preservation and enhancement of the multicultural heritage of Canadians.
· Rights guaranteed equally to both sexes
· 28. Notwithstanding anything in this Charter, the rights and freedoms referred to in it are guaranteed equally to male and female persons.
Application of the Charter- Sec 32 (Important!!!)
· Application of Charter
· 32. (1) This Charter applies 
· (a) to the Parliament and government of Canada in respect of all matters within the authority of Parliament including all matters relating to the Yukon Territory and Northwest Territories; and
· (b) to the legislature and government of each province in respect of all matters within the authority of the legislature of each province.
*For the purpose of the assignment, the body must fall under the category of “the state”
Notwithstanding Clause- Sec 33

· Exception where express declaration
· 33. (1) Parliament or the legislature of a province may expressly declare in an Act of Parliament or of the legislature, as the case may be, that the Act or a provision thereof shall operate notwithstanding a provision included in section 2 or sections 7 to 15 of this Charter. 
· Five year limitation
· (3) A declaration made under subsection (1) shall cease to have effect five years after it comes into force or on such earlier date as may be specified in the declaration. 
Launching a court case using the Charter:
1) Does the body being challenged fall under s. 32?

2) Is the infringement a right listed in the Charter?

3) Was the infringement justified?

Charter Remedies:
· 1) Declare the provision to be invalid (Constitution Act, 1982 s. 52(1))
· 2) Declare the provision to be invalid, but suspend the invalidity for a specified time 
· 3) Sever the unconstitutional portion of the provision, and declare the severed portion to be invalid
· 4) Reading in a portion of a provision that was unconstitutionally omitted. 
· 5) Declare a constitutional exemption (so certain parties are exempt from the constitution)
· 6) Awarding other remedies, in cases where s. 24(1) is invoked
Group went to the court to argue that Security Certificates are a violation of sections 8,9 and 10 of the Charter.  Supreme court put the ruling on hold. ( eventually decided that the person who the certificate was issued against still could not be present in the courtroom, however could have a lawyer present.  Lawyer cannot share any information heard in the courtroom with the accused.  New bill received assent in Feb 2008( can only use a federally appointed lawyer
Facts - s. 94 of the BC Motor Vehicles Act provided that a person driving while subject to a licence suspension or driving prohibition was liable to a fine and mandatory imprisonment, and it did not matter whether the person knew about the suspension.
· Attached mandatory imprisonment to an “absolute liability” offence( offends the principles of fundamental justice
· Governments cannot use Absolute Liability offences if a person can go to jail as a result of the offence because it offends s. 7 (BC Motor Vehicles) 

Eldridge v. British Columbia (A.G.) and Medical Services Commission [1997] 3 S.C.R. 624
· Issue 1) is the hospital part of government? (does it fall under s. 32?)
· According to the court- the hospital is not considered the state despite that it receives funding from the state and its activities are governmental in nature

· Issue 2) Eldridge and two others claimed that the failure to provide interpreters as an insured benefit under the provincial health care legislation violated their s. 15 rights to equality under the Charter. 
Eldridge considerations:

· Can the entity from its very nature or in virture of the degree of governmental control exercised over it, properly characterize its self as government? (within the meaning of s. 32)
· The entity may be found to attract Charter scrutiny with respect to a particular activity that can be ascribed to government. This requires not an investigation into the entity but into the activity. 
( supreme court said that in this case, the hospital is mandated to deliver health care services and was not meeting this requirement with Eldridge because she was not receiving the same level of service as the other residents of British Columbia(indirectly discriminated against her by failing to provide proper service( this set a precedent for all hospitals to provide the same service( failure to provide interpreter was against legislation( suspended for six months( sets a precedent that the Charter could potentially extend to private corporations 
Big M Drug Mart Ltd.:

-They were in violation of the Lord’s Act

-The Lord’s Act is in violation of the Charter

-The government met all requirements of the Oakes test

-One set of values has been codified in law

-Found that any law religious in value would not withstand the Charter( if one religion is protected, they would all need to be protected

R v NS:

-Still before the court to this day

-Two Charter rights that are equally enforceable( freedom of religion and the right to face your accuser in a court of law

· Freedom of Religion must be something you believe in, not something you use as an excuse to get a freedom
Bountiful, BC( reference case

-Two people charged

-Not sure how to interpret the law on Polygamy s. 293 of CCC

-Asked for a reference 

· 355 page decision judge ruled in favour of section of the Criminal Code outlawing polygamous unions
· Section 1 - “While the law does infringe on religious freedom, it is justified given the harm polygamy causes to children, women and society”
Four ways to deal with behaviour:
· 1) There are things we encourage
· 2) There are things we tolerate
· 3) There are things we discourage
· 4) There are thing we prohibit
Irwin Toy Ltd. v. Quebec (A.G.):
-What constitutes expression?
· We cannot deny this right based on content – if the activity attempts to convey a meaning, it has expressive content and prima facie falls within the scope of the guarantee. 
· There are values underlying FOE…TEST plaintiff must prove:
· 1) seeking and attaining the truth is an inherently good activity
· 2) participation in social and political decision making is to be fostered and encouraged;
· 3) the diversity in forms of individual self-fulfillment and human flourishing ought to be cultivated
1. Does the activity in question constitute a non-violent attempt at conveying meaning?
2. Does the relevant legislation have the purpose of restricting the content not just he physical consequences of the expression?
3. If the answer to (2) is no, does the legislation have the effect of restricting expression that promotes
· A search for truth?
· Democracy
· Individual self-fulfillment
Ageism case (exam( case on CU learn)
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The Charter of Rights is a work in progress? 

Changing the Charter:

· 70-50 formula
· You need 2/3 of the provinces with 50% of the population 
· (Constitution Act, 1982, Part V, s. 38)
· The Government has tried to change the Charter and there have been two notable times where it has almost been changed.
Meech Lake Accord:

· In May 1982 the Quebec government set out five conditions that would have to be met before it would sign:
· Recognition of Quebec as a distinct society
· Either a constitutional veto for Quebec or the right to opt out of amendments, with full compensation;
· A limit on the federal spending power;
· Quebec’s right to participate in selecting Supreme Court judges; and
· Greater Quebec powers over immigration
Content of Meech Lake Accord:
· Recognition of Quebec as a “distinct society” within Canada;
· Recognition of the English and French-speaking minorities in Quebec and the rest of Canada;
· Unanimity for propsed amendments presently expressed under the “national” amending formula as well as those under the present “unanimity” formula
· A provincial right to opt out, with compensation, of proposed amendments transferring provincial powers to Parliament under what was left of the national formula. 
· A right to compensation for a province opting out of future shared-cost programs in areas of exclusive legislative jurisdiction, provided that the province’s own programs are consistent with “the national objectives”
· Provincial participation in Senate and Supreme Court of Canada appointments
· Annual first ministers’ constitutional and economic conferences
· Negotiation of expanded provincial powers over immigration
The failure of the accord:

· One Manitoba MLA defeated the Accord in that province
· Newfoundland saw no reason to vote after it was defeated in Manitoba
Charlottetown Accord:

· The agreement reached in Charlottetown looked a lot like the Meech Lake Accord.
· It included the provisions about a distinct society (although slightly more restrictive) and selection of Supreme Court judges and changes to immigration
· A decentralization of areas occupied by the federal government through spending, ex. Tourism, mining and forestry
· An elected and equal Senate with territorial and Aboriginal representation
· A permanent guarantee to Quebec of at least 25% of the seats in the HofC
· Annual first ministers conferences
· **Gave all provinces what Quebec asked for***
· A less stringent procedure by which the territories could become provinces
Charlottetown Accord- Aboriginals:

· More power for Aboriginal people, including:
· Constitutional recognition of self-government
· Aboriginal representation in the Senate
· Freedom for Aboriginal governments to use the Charter veto power
· A veto over future Aboriginal constitutional amendments
Referendum-October 26, 2012:

· “Do you agree that the Constitution of Canada should be renewed on the basis of the agreement reached on August 28, 1992?”
· 54% said no
· Yes – New Brunswick, Newfoundland, PEI, NWT, Ontario
Administrative Law:
Challenging a government decision:

· 1) Constitutional Law:
· Concerned with the ground rules of government and society. 
· Charter of Rights and Freedoms
· 2) Administrative Law:
· Day to day operations of the state
· Bureaucracy 
Judicial Review vs Judicial Inquiry:

· Judicial Review – asking a court or appeal body to review a government decision
· Anyone can ask for judicial review
· Judicial Inquiry – is an official review, ordered by government, of important public events and issues. The purpose is to establish the facts and cause or an issue and event
· The government has to order a judicial inquiry
OSAP appeal board:
The OSAP Appeal Board has jurisdiction to consider appeals of eligibility, assessment, and/or process that relate to the following:

· family breakdown 

· exceptional parental expenses 

· pre-study income contribution 

· study period educational expenses 

· study period income contribution 

· expenses related to joint custody arrangements 

· loan overpayments 

· asset contribution 

· credit history

The board does not have jurisdiction(the power) to consider appeals that relate to:

· income verification 

· academic progress restriction 

· matters that are currently under review by the ministry

The OSAP Appeal Board will consider an appeal only if:

 - the reason for your appeal is under the board’s jurisdiction, 

- you first requested a review by your financial aid office and it - was denied, 

- you provide written confirmation of the denial, 

- you appeal in writing, and 

- you provide documentation to support your claim(s).

The story so far…

· So far we have talked about rights, why we have rights and how we can enforce those rights. 
· We ask administrators to obey their statutory and constitutional mandates. 
· To get this compliance or respect we have to rely on an administrators good sense and good will
*There are no such thing as rights in administrative law

Problems with control:

· The sheer size of government makes it difficult to control. 
· A typical exchange between  an administrator and an ordinary citizen is an uneven match
Types of control:

· Non Judicial Control (more effective)
· Judicial Control
A government administrator made a decision, I don’t like it….

· Option 1) Non-Judicial Control
· Go to person who made decision
· Go to elected government, media, interest groups, ombudsmen etc.
· Option 2) Exercise Judicial Review options
· Go to person who made decision
· Follow appeal process
· Appeal to court
*everyone’s decision is subject to some form of gov review
Non-judicial control:
· Internal Controls
· Parliament and Government
· Elections
Other forms of non-judicial control:
· Media
· Public and Private Interest Control
· Misc – 
· Ombudsmen
· Auditor general
· Privacy commissioner
· Official language commissioner
· Access to information legislation
Judicial control:

· If a government official has made a decision that you do not think is fair, or was incorrectly decided, then you can ask the court to fix the problem. 
· The general aim of judicial control is to ensure that administrative action is carried out fairly without interfering unduly with administrative efficiency
How the courts exercise judicial control:
· The courts exercise judicial control by examining an administrator’s decision to determine: 
· 1) is the decision consistent with the legislation
· 2) is the decision consistent with constitutional provisions
· 3) is the decision consistent with presumption of common law
· **If the decision is inconsistent with these, it may give rise to a claim for compensation.
Four main forms of judicial control:

· Judicial Review – is an examination of a decision of a government official to determine if it was authorized by statute. 
· Constitutional Control - is an examination of a decision of a government official to determine if it was authorized by the Constitution (Charter)
· Charter Challenge
· Judicial Appeal – is the reconsideration of a decision of a government official.  Unlike judicial review, this is based on the statute.  Statute has to say specifically that there is judicial appeal. 
· Ex. Only appeal question of law.
· Action for Damages 
Problems with control:
· The sheer size of government makes it difficult to control

· A typical exchange between an administrator and an ordinary citizen is an uneven match

Challenging a decision (aka fighting the gov):

· Three options to challenge a decision:
· Ask the official to reconsider (informal)
· Challenge the decision based on a procedural problem (go to court)
· Procedural Review
· Challenge the decision based on a legal problem (go to court)
· Substantive Review
Two main forms of judicial review:
· Procedural Review –The way a decision was made
· Substantive Review – which deals more with the content of the administrators decision
Procedural Review:

Is judicial review of the procedure by which a decision is made

A public authority has contravened express procedural requirements in its enabling statutes. ( ENABLING STTUTE- i.e. Fisheries Act

Statutory Powers and Procedures- basically a book that is all the rules you have to follow in court before boards or tribunals(elaborates the enabling statute

Also must follow “rules of natural justice” aka. Procedural fairness or “duty to act fairly”

Natural justice:

· Audi alteram partem rule- right to be heard(right to communicate)

 and notice
· You have to know the case against you, you have to be bale to react, prepare to defend yourself

· Dr Bentley’s case-1723( “not even god sent Adam and Eve out of Eden without a hearing, the University could do no less”

· Cooper v. Wandsworth Board of Works (1863), 14 C.B. (N.S.) 180(you have the right to notice(Cooper was going to build a house, did not apply for a permit, built the house anyway(city officials showed up during the night and knocked the house down because the house was built without a permit(his argument was that he was entitled to notice the city would knock his house down, you can’t take action against someone without telling them first
Cardinal v. Director of Kent Institution, [1985] 2 S.C.R. 643:

· Issue: where they owed a duty of procedural fairness? Did they have a duty to be heard?
· Wanted to appeal a decision of being placed in solitary confinement within an institution
· The majority of the time, submissions are hand written, not verbal( OSAP “must apply in writing”
Notice:

Central Ontario Coalition – no notice by stealth, no sneaky notice. 

TEST of whether notice adequate objective: reasonable person standard
· Was it reasonable in the circumstances? Would a reasonable person know what was going on?
·  Referred to the wrong region of Ontario
·  Geographic description too vague
Bias:

· A person is entitled to an unbiased decision maker
· Personal bias
· Institutional bias
Old St. Boniface residents assn. inc. v. Winnipeg (City), [1990] 3 S.C.R. 1170:
· Issue: was a city councillor biased? 
· We can’t eliminate all bias
Nicholson v. Haldimand Norfolk Police Commissioners, [1979] 1 S.C.R. 311:
· Issue – was he owed procedural fairness? 
· Test – are you suffering a consequence of such magnitude that you should be entitled to procedural fairness?
Knight v. Indian Head School Division No. 19, 1 S.C.R. 653:

· Leading decision on procedural fairness.
· Established 3 part test
Knight- Three part fairness test:

1) The nature of the decision to be made by the administrative body. (admin or leg?)
2) the relationship existing between that body and the individual; and
3) the effect of that decision on the individual’s rights.  **Most important
Knight v. Indian Head- Implications:
· provides us with a test for where procedural fairness will be found to exist by the courts
· confirms that there is a distinction between something called administrative power and something called legislative power.
· confirms that should it wish to do so, the legislature can bar procedural fairness by so specifying in the statute. 
Baker v. Canada (Ministry of Citizenship and Immigration), [1999] 2 S.C.R. 817:

· Issue – was she entitled to an oral hearing?
· Test – 5 parts
Baker- Test

1) the nature of the decision being made and process followed in making it; 

2) the nature of the statutory scheme and the terms of the statute pursuant to which the body operates; 

3) the importance of the decision to the individual or individuals affected; 

4) the legitimate expectations of the person challenging the decision; 

5) the choices of procedure made by the agency itself.

Summary:

· Administrative law deals with the actions of those that administer the law
· Judicial review is asking a court or appeal body to review a government decision.
· There are two different kinds of judicial review – procedural and substantive
· Procedural review is a “cause of action” that can be used if someone is denied their right to be heard, notice, encounters bias etc.
 Judicial review v. Judicial inquiry:
· Judicial Review – asking a court or appeal body to review a government decision *must be the government!!!
· Anyone can ask for judicial review
Steps in judicial review:

· 1) Use non-judicial controls, if possible (exhaust all other options!)
· 2) Ask the decision maker to reconsider their decision
· 3) Exhaust all appeal mechanisms in the statute
· 4) Ask the court to review the decision maker’s decision either on: 
· Procedural grounds
· Substantive grounds
*If you do not complete the second and third steps, you will not be able to go to court
Procedural review- contd’

· Procedural Review – which is concerned with process by which an administrator’s decision is made. 
· Concerned with the steps
· Substantive Review – Deals more with content of an administrator’s decision
· The actual decision
Cause of action (grounds) for procedural review:

· Natural Justice 
· Audi alteram partem (right to be heard)
· Notice
· Bias
(Institutional bias is hard to remove

Natural justice:

· Audi alteram partem rule – right to be heard and notice
· You have to know the case against you, you have to be able to react, prepare to defend yourself
Nicholson v. Haldimand Norfolk Police Commissioners, [1979] 1 S.C.R. 311:
· Facts – Police constable was newly hired and had a 18-month probationary period. Fired during the probationary period.
· Issue – was he owed procedural fairness? 
· Court said that he was fired with no procedural fairness however, court ruled a test should ensue: look at the consequences, are you suffering a consequence of such magnitude that you should be entitled to procedural fairness?
Fairness scale:

· Written response

· Oral hearing

Knight v. Indian Head School Division No. 19, 1 S.C.R. 653:
-Knight was a school teacher who was fired without being given a reason for his dismissal

· Leading decision on procedural fairness.
· Established 3 part test
Knight- Three part fairness test: 
1) The nature of the decision to be made by the administrative body. (admin or leg?)
2) the relationship existing between that body and the individual; and
3) the effect of that decision on the individual’s rights. **Most important
*Be able to explain the test in relation to the procedural fairness scale (oral hearing, written response)
Knight v. Idian Head- Implications:

· provides us with a test for where procedural fairness will be found to exist by the courts
· confirms that there is a distinction between something called administrative power and something called legislative power.
· confirms that should it wish to do so, the legislature can bar procedural fairness by so specifying in the statute. 
Baker v. Canada (Ministry of Citizenship and Immigration), [1999] 2 S.C.R. 817:

-was a refugee being deported back to Jamaica who had children in Canada

-did not follow the steps to claim refugee status

· Issue – was she entitled to an oral hearing?
· Test – 5 parts
Baker-test:*EXAM

1) the nature of the decision being made and process followed in making it; 
2) the nature of the statutory scheme(how final the decision looks) and the terms of the statute pursuant to which the body operates; ( how final is the decision to you? i.e. can you ever reapply for the license?
3) the importance of the decision to the individual or individuals affected; 

4) the legitimate expectations of the person challenging the decision; 

5) the choices of procedure made by the agency itself. ( the more similar the process it to a court, the less likely they will allow you to bring the decision to court

Substantive review:

· Is Judicial Review of the non-procedural aspects of an administrative decision.  
· It is concerned more with what was decided than with how a decision was made. 
· Everything was done properly, but the wrong decision was made based on the law
· Was the content of the procedure what the statute intended?
How legislators control the judicial process:

· Privative clauses – a legislative provision that purports to exclude or limit judicial control. 
· Removes a court’s ability to review decisions 
Ontario Human Rights Tribunal:

“a decision of the Tribunal is final and not subject to appeal and shall not be altered or set aside in an application for judicial review”

Dunsmuir v. New Brunswick, (2008) 1 S.C.R. 190:
· Why this case is important: 
· Dunsmuir is the leading Supreme Court of Canada decision on the topic of substantive review and standards of review 
Dunsmuir- Facts:
· Step 1: informed by letter (no procedural fairness)
· Step 2: Asked Deputy Minister to overturn – denied
· Step 3: Refer to grievance (statutory appeal mechanism)
· Step 4: Adjudicator sided with D
· Step 5: Gov’t appeals to court (Judicial Review). Gov’t wins
· Step 6: D appeals to SCC
(Issue: did the reviewing judge use the correct standard of review? 
(The SCC decided the standards of review were too complicated, and wrote a new standard of review for substantive law cases.
Dunsmuir- Test:
· Test to determine which standard to use:

· Is there a privative clause? (is there any way the court should not be looking at this to begin with)
· Is the decision maker an expert? Do they have special knowledge? Is there someone who knows more than that person? This is where the court battle ensues( challenges becomes about whether the expert had the knowledge to make the decision in the first place and not the decision itself
· The nature of the question of law? Must be important to society.
Test-3rd prong:

· The nature of the question of law?

· Is the question one that is important to the legal system and outside the expertise of the administrator? 

· If it’s outside decision makers ability = correctness 

· (high standard)

· If the decision maker can handle it = reasonableness 

· (what would a reasonable person have decided)

Reasonableness( Does the decision fall within a range of possible, acceptable outcomes which are defensible in respect of facts and the law?
Deference( recognizing that there is  body of knowledge the courts do not have, respect for the decision making process( “the notion of deference is rooted in part in a respect for governmental decisions to create administrative bodies with delegated powers”
Correctness(The analysis “will bring the court to decide whether it agrees with the determination of the decision maker; if not, the court will substitute its own view and provide the correct answer”  
Applying the test:

· Privative clause: the PSLRA contained a full privative clause which gave rise to a strong indication that the reasonableness standard of review should apply.
· The regime under which the adjudicator acted also favoured the reasonableness standard. The arbitrator was acting under the PSLRA, which gave rise to a presumption that he held relative expertise in interpreting his enabling statute.
· This legislative purpose confirmed this view of the regime. The remedial nature of s. 100.1 of the PSLRA and its provision for timely and binding settlements of disputes also gave rise to a reasonableness standard of review.
· The nature of the legal question was not one that was of central importance to the legal system and outside the specialized expertise of the adjudicator, suggesting that the standard of reasonableness should apply.[1] 
· On this basis, the majority concluded that the reasonableness standard should apply.
· 
[1] Dunsmuir, paras. 67-71.
Summary:

· Administrative law deals with the actions of those that administer the law
· Judicial review is asking a court or appeal body to review a government decision.
· Substantive review examines the nature of the decision – the content of the decision. 
· There are two standards of substantive review – correctness and reasonableness. 
Remedies:
· Remedies under the Charter
· S. 52(1) (asking the court to strike down legislation because it contravenes the Charter)
· S. 24(1) 
· Remedies under Judicial Review
· Tribunal/decision maker remedies
· Judicial review – court remedies
What is a remedy?

· It is what we ask for when we go to court.
· Remedy: dealing with the means of enforcing rights and redressing wrongs (Black’s Law Dictionary, 8th ed., s.v. “remedies”.
What is the difference between Judicial Review and a Charter challenge?

· The remedy!
· Cannot get money from judicial review, can get money if use Charter challenge. 
Charter Remedies:

· Legislative Remedies
· Anyone can ask for a law to be declared unconstitutional
· Individual Remedies
· Only person harmed
Legislative remedies:

Primacy of Constitution of Canada 
52. (1) The Constitution of Canada is the supreme law of Canada, and any law that is inconsistent with the provisions of the Constitution is, to the extent of the inconsistency, of no force or effect. 

Cont’- Ways to use section 52:
· Declare the provision to be invalid (Constitution Act, 1982 s. 52(1)) “Supremacy Clause”
· Declare the provision to be invalid, but suspend the invalidity for a specified time (to allow government to change law) 
· Sever the unconstitutional portion of the provision and declare the severed portion to be invalid
· Reading in a portion of a provision that was unconstitutionally omitted 
· Declare a constitutional exemption (so certain parties are exempt from the constitution)
Individual remedies:

Enforcement of guaranteed rights and freedoms 
24.   (1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been infringed or denied may apply to a court of competent jurisdiction to obtain such remedy as the court considers appropriate and just in the circumstances. 
Remedies under judicial review:

· Two opportunities to get Remedies:
· From tribunal/decision maker
· From Court on Judicial Review
Remedies from tribunals:

· All their power comes from their enabling statute
Tribunals can gran creative remedies:
· McKinnon and Ontarion Human Rights Commission v. Ontario (Ministry of Correctional Services) et al. [2002] O.H.R.B.I.D. No. 22 

· Aboriginal man who worked in the prison system complained that he was being harassed at work

· Remedy: established a human rights training program for correctional officers working in the institution

Remedies at judicial review:

· Prerogative writs
· Ordinary Remedies
· Torts
Prerogative writs- Certiorari: anytime you go to judicial review ask for this
· is a special proceeding by which a court requires a tribunal, board or decision maker to provide it with the record of it’s proceedings for review for excess jurisdiction. (ultrav vires decision) 

· “send the decision back” to be redone
Prerogative writs- prohibition:

· Issued by the court to prevent a decision maker from making a decision. 
· Used pre-emptively 
Prerogative writs 
Mandamus – “we command”
· Compels a decision maker to perform a duty it was mandated to perform
Prerogative writs
Habeas Corpus – “produce the body”
· Requires that the gov’t must give some basis for detention 
Prerogative writs
Quo Warranto

· “by what warrant” or “by what authority”
· Allows challenge to claim of public office
Ordinary remedies- Declaration:

· A judgement of the court that declares the legal position of the parties, or declaring how the law applies to them.
· Not enforceable, needs to be used in combination with another remedy
Ordinary remedies- Injunction:

· Preventive injunctions - stop
· Mandatory injunctions – compel
· Interlocutory injunctions- temporary( 1. Serious issue 2. If there will be irreparable harm 3. Balance of convenience 
· Permanent injunctions
Discretion to decline remedies:

1. Application is premature
2. Available alternative remedy
3. Minor error
4. Remedy would have no practical effect
5. Failure to object promptly
6. Applicant acts poorly
Can I sue a gov. official?

Summary:

· Know what you want before you start an action
· Know what you can get before you start an action
· There are different remedies at tribunals, judicial review and Charter
· There are no guarantees!
Review

· The State exists independently of any government
· We have a state, the State has to play by rules and the Citizens have to play by the same rules…we call those rules…LAW (ROL)
· The ultimate law that governs the State is the Constitution
· In exchange for power that we give the state, the state enforces laws for everyone

· We have a state, that can be defined differently, but broadly means “the government”
· Public law is the rules the state plays by. 
· The Constitution makes rules by which the state operates and by which other laws are made.
· Administrative law is part of Public Law and operates the day-to-day functions of government
· There are three branches of government: legislative, executive and judiciary
· If the government does not carryout its responsibilities, not only can disaster happen, but the state opens itself up to liability. 
Locke( the second treaty

Weber, Marx( equality rights

· Public law is the rules the state plays by, the “supreme” rule is the Constitution. 
· Governments can override the Charter using s. 33
Ronccareli v Duplessis( Ultra vires( cannot act outside the realm of power

· Legislation can exist that is contrary to the Charter, but provinces must use s. 33, which is politically problematic. 
· Section 1 allows governments to justify why infringing the Charter is necessary (Oakes Test)
· Governments cannot use Absolute Liability offences if a person can go to jail as a result of the offence because it offends s. 7 (BC Motor Vehicles) 
· The Charter is not applicable to private actions (Dolphin Delivery)
· The Charter can apply to private organizations (Eldridge)( implementation of the legislation is what caused inequality to occur
s. 91( trade of commerce

s. 92( property and civil rights

i.e. same sex marriage 

Walkerton/XL Foods/Westray( examples of what happen when gov does not do its job, breaks their social contract

Charter challenge: 
What right has been violated?

Is it the state? ( s. 32

Does the state have a good reason to infringe that right? ( Oaks Test

· Corporations can challenge laws that are unconstitutional – but they do not have freedoms( Big M( s. 52

· Freedom of Expression is generally easy to establish, but government have been successful using s. 1

· S. 15 can be “added to”, discrimination can be broadly defined and argued( Bedford( prostitution s. 2b (freedom of expression) being violated because of provisions in the CCC (communication for the purposes of prostitution) and s. 7 rights being infringed (cannot keep a bawdy house according to CCC) because she would be safer if prostitution could be in a more controlled environment (liberty, security of person)
· The Federal Accountability Act( opposing the ROL on other organizations
· The legislation was created in response to problems occurring in the bureaucracy and a lack of oversight
· The results are far reaching and have not fully been realized
· Andrews v. British Columbia ( from Britain, wanted to obtain licence to practice law but provincial legislation states that someone must be a Canadian citizen to obtain their licence to practice( was found to be a policy matter
· Friend v. Alberta( gay man in Alberta who was fired from his job for being gay( wanted to use the human rights code to enforce his rights( human rights code violated the charter because “sexual orientation” in included in the Charter( s. 52 of Charter(legislation offends Charter)( amended the human rights code 
R v. NS( Freedom of religion and right to a fair trial( two Charter rights being infringed at once

· Administrative law deals with the actions of those that administer the law
· Judicial review is asking a court or appeal body to review a government decision.
· There are two different kinds of judicial review – procedural and substantive
· Procedural review is a “cause of action” that can be used if someone is denied their right to be heard, notice, encounters bias etc. 
7/50 amending formula( 7 provinces, 50% of the population

· Administrative law deals with the actions of those that administer the law
· Judicial review is asking a court or appeal body to review a government decision.
· Substantive review examines the nature of the decision – the content of the decision. 
· There are two standards of substantive review – correctness and reasonableness.
· Know what you want before you start an action
· Know what you can get before you start an action
· There are different remedies at tribunals, judicial review and Charter
· There are no guarantees!
s. 52( legislation s.24( compensation

Jon

-go to court

-choose which right is being violated

-s. 7
-s. 32

-Oakes s.1

