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What is a defence?
· Justification – the conduct is not wrong in the context in which it occurs
· Excuse – the conduct is wrong, but the actor is not criminally liable due to some circumstances
· Some element of the offence is missing
· Alibi defences

Process
Defendant need not prove the defence 
· Just show that there is some evidence that produces reasonable doubt
Before a judge will allow a jury to consider a defence, it must reach the threshold of an “air of reality”

Specific Defences

Automatism
State in which a person has no conscious control over his or her actions
· E.g., sleepwalking or seizure
Goes to actus reus – voluntariness component
Cause of automatism cannot be mental disorder or voluntary intoxication (these are separate defences)

Intoxication
· R. v. Daviault (1994)
Intoxication is a defence if it resulted in a state similar to automatism or insanity
· s. 33.1
Limits the use of intoxication as a defence

Duress and Compulsion
Compulsion is in the Criminal Code
· Can only be used for certain offences
· Accused committed the offence because he or she believed the threats of immediate death or bodily harm would be carried out
· Threats were delivered by a person who was present at the time of the offence
· Accused was not a member of the group planning the offence
Duress is a common law defence – courts made this law
· Does not exclude any offences
· Objective test – what would a reasonable person have done in these same circumstances?

Necessity
May be used in situations of emergency where normal human instinct compels a person to commit an offence
Very rare

Consent
Offences for which consent is not a defence
· Any offence involving taking the life of another person
· Sexual offences against children
Consent by fraud or threats of bodily harm
Consent and sexual assault

Self Defence
Against an unprovoked assault
· Used when accused did not provoke the assault and when he or she does not intend to cause death or grievous bodily harm (no more force than necessary to defend oneself)
Causing grievous bodily harm or death
· Must be under reasonable apprehension of death or grievous bodily harm, and believe that there is no other way to protect oneself from such
Against a provoked assault
· Same as others, plus must not have intended to kill or grievously harm the other party, and must have made an attempt to retreat

Defence of Others
Allows defence of those under one’s protection – can use force to prevent an assault from occurring
Must use no more force than is necessary to prevent an assault, or to stop it once underway

Mistake of Fact
Error as to some circumstance
Goes to mens rea – accused lacks a guilty mind 
· if things were as the accused mistakenly believed them to be, there would be no offence
· Limitations – sexual assault, sexual touching of a minor

Mistake of Law
S.19 of the Criminal Code
· “ignorance of the law by a person who commits an offence is not an excuse for committing that offence”
Officially-induced error

[bookmark: _GoBack]Summary
There are many different defences that can be used to excuse or justify committing certain offences
Consider these defences in terms of what they say about the law – why is the commission of a crime acceptable under these circumstances?  
· Does the defence speak to an element of the crime?  
· Does it justify the offence, or merely excuse it?  
Why do we draw a distinction between the two?
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