POL2101 C
March 6th – Federalism & Charter 

Fiscal Federalism 
· Definition – the evolving financial relations between the federal provincial and municipal government 
· Federal budget slashed the funding towards the province 
· Always been a source of tension in Canada, but increasingly over the last 15 years 
· Budget restraints – cut transfers to provinces helped to maintain budget
· Shift of power away from central Canada – west is now richer and contributes significantly to the transfers (AB prefers this money to not go back to equalization) 
· Since 1950s, but now is being challenged 
· Dimensions:
· Constitutional – what are the responsibilities of each and who gets what. Equalization is also part of the constitution
· Intergovernmental provinces – how should this be handled? Some provinces argue it should be based on needs (i.e. Atlantic Canada has elder population, AB/Central Canada wanted this on a per capita basis) 
· Tax Structure – who taxes income, and consumption is a debate between the two levels of government

Intergovernmental transfers
· Means by which the federal government can built national programs (i.e. medicare) and promote national standards (conditions of funding programs and mobility)
· Key transfers in Canada:
· Canada health transfer
· Canada social transfer (funding for post-secondary, social services and assistance) this has less conditions now since 1996 
· Equalization – not conditional, provinces may use funding however (created to ensure equal services at same level of taxes)
· Other key transfers for cities, urban transit and infrastructure 
· Those transfers often have conditions attached to them in order to influence how they are spent (federal spending in cost shared programs has diminished significantly to approximately 20%) 

Equalization
· Federal transfer program for addressing horizontal fiscal gap
· Enables less prosperous provincial governments to provide public services that are reasonably compatible to those in other provinces at reasonably comparable levels of taxation 
· Not that ever province would have the same amount of money
· Argument is that they are not equal due to the fact that provinces in federations chose how they wish to tax and what level of services to provide
· Entrenched in the Canadian constitution of 1982 
· Unconditional payments
· Equalization today in Canada:
· Six provinces receive it (PEI, QC, NB, NS, ON)
· 16.1 billion in 2013-14 (8 billion is sent to QC, in proportion to its population, it does not receive the most) 

March 6th – Charter of Rights and Freedom

Key Terms
· Parliamentary supremacy vs Constitutional supremacy
· Charter of rights and freedoms
· Notwithstanding
· Reasonable limits clause

Reminder
· Parliamentary supremacy
· Parliament is the ultimate source of power, that remains unchallenged 
· Canada follows the parliamentary model, however, there is limited parliamentary supremacy 
· This is due to the fact that we are a federation and that we have the constitution to outline the powers of each branch of government (supreme court could challenge this)
· Constitutional supremacy 
· Constitutional supremacy  - any legislation must conform to the constitution 
· Entails judicial review Authority of the courts to strike legislations our governmental actions that courts deem in violation of constitution 
· Canada has transitioned from a parliamentary supremacy towards a constitutional supremacy in 1982 with the patriation of the constitution

Before the charter: the Canadian bill of rights 
· John Diefenbaker was the head of the conservative party who argued that Canada needed a bill of rights (since 1930s)
· In 1960, the federal government adopted the Canadian bill of rights which was adopted by the conservative party 
· More “conservative” view of the Canadian political community (supports family, religion, etc) 
· Contained many of the rights that would later be in the charter 
· Freedom of speech, religion, life, liberty, and security 
· Bill of rights was limited and did not have a significant impact
· Did not apply to any legislation prior to the adoption of the bill of rights
· Only apply to federal legislation
· Judges were wary of using the bill of rights because it mentioned the supremacy of parliament 

The Constitution Act of 1982 and the Charter of Rights
· Constitution Act of 1982:
· Part 1: Charter 
· Part 2: Rights of aboriginal people
· Part 3: Equalization
· Part 5: Procedure for Amending the Constitution 
· Amending formula – there are a number of mechanisms to amend constitution
· 1) Resolution of senate and house of commons as well as the resolution of legislation assembly of the provinces that represent at least 2/3 of the provinces which represent at least 50% of the Canadian population 
· 2) Unanimity
· 3) Bilateral agreement between federal government and the province it applies to (i.e. QC abolishing protestant school boards in favour of Francophone and Anglophone schools) 
· Constitution was signed by every province except QC
· But, even though QC didn’t sign it was a constitutional amendment and applies to QC as well
· Paradox that QC didn’t not like the process of charter and constitutional amendment in 1982, but the charter is well appreciated in QC 

Charter of Rights and Freedoms
· Basic Provisions
· Fundamental freedoms
· Democratic rights
· Mobility rights
· Legal rights
· Equality rights
· Linguistic rights 
· What is not in the charter? Property and social rights (rights to health care and a basic income) 

Limits on Rights
· Section 1: Reasonable Limits
· Guarantees the rights only to such reasonable to law that can be held in a democratic country 
· Free speech can be limited on reasonable extent
· Oakes test is the way that they can determine if free speech can be limited 
· 1) In order to the limit a right, that this is a pressing and substantial issue 
· 2) Means must be proportional  (mechanism by which you are limiting that right) 
· Section 33: The Notwithstanding Clause 
· Declares that parliament or legislature can decide that an act notwithstanding to the constitution 
· Historically created because we wanted to the maintain a balance between constitutional and parliamentary supremacy
· Provinces also wanted to maintain some of the their power 
· Cannot be used in all aspects of rights (Section2, 7-15) but not to be used for democratic rights, mobility and language rights 
· Originally was used symbolically to demonstrate displeasure of the charter, however, it was famously used in QC in 1987-88
· In the ford case
· Bill 101 forbids any signs to be in any language other than French. The case went all the way up to the Supreme Court and the Supreme Court ruled against case. Bourassa maintained Bill 178 unilingual signs outside of the institution and inside bilingual 
· Notwithstanding is valid for 5 years, and must be maintained 
· Cases for and against section 33 

Key Debate: Judicial Activism 
· Are courts making decisions that should be left to the parliament
· [bookmark: _GoBack]
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