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Philosophical Issues in Health Care
A wide range of issues in health care will be discussed in this course.
A few of these are not directly about ethics, example: What is health? What does it mean to be autonomous?
But most of the issues we will be concerned with will be ethical in nature, issues about right and wrong. So the question arises why study ethics?
 
Why should you study health care ethics?
The short answer: 
   It is just a fact nowadays that ethics is an important part of the health care professions.
   So, if you want to be a fully competent, complete, HC professional, you have to know something about ethics.
 
Why is ethics important in health care?
   The nature of illness makes patients highly vulnerable, which creates the possibility for abuse.
    Hippocratic Oath:
“Above all do no harm”
Three revolutionary changes in HC
· New attitudes toward patients – patient rights
· Scientific medicine, development of new medical technologies
· Emergence of large health care organizations and bureaucracies
 
New attitudes toward patients
In traditional medicine the treatment of patients was paternalistic – “Doctor knows best.”
Paternalism has been replaced by the practice of informed consent. Ultimately, it is the patient who should decide.
This is a good change, but it raises many new issues.
 
Some issues involving patient consent
· Conditions of valid consent
· How do we know if a patient is competent? 
· Is informed consent really possible in HC?
· Should health care workers always tell patients the truth?
· When, if ever, can a patient’s wishes be overruled
· Are placebos acceptable?
 
Issues related to science and technology
· Should physician assisted suicide be legalized? 
· Who should decide when it is time to “pull the plug”? 
· Should the sale of human organs be legalized? 
· When is it permissible to experiment on humans? 
· Is genetic therapy  acceptable?
· Ethics of prenatal screening
 
Issues related to health care bureaucracies
· How should HC resources be distributed? (First come? Worst off? Most deserving?)
· Should alternative medicines be publicly funded? Which ones?
· May HC providers do  favours for family/friends?
· Is there a human right to HC?
 
“But they’ll tell us what to do”
Wherever you work there will be rules and procedures involving ethics.
But following these rules won’t be enough
 
Reasons why the rules won’t be enough
1. No set of rules can anticipate all the contingencies that might arise – you must have your own skills to fall back on.
1. The rules may presuppose that you’re already familiar with HC ethics.
1. You might be the one in charge of making the rules.
1. Ultimately you’re responsible for your own actions – it will be no excuse to say you were just following rules or orders.
 
“We don’t need a course to tell 
us right from wrong.”
This misunderstands the purpose of this course. It is not moral instruction – I will not tell you what’s right and what’s wrong in health care.
Together we will explore a wide range of issues in health care. Hopefully, this will help you improve your ability to discuss ethical issues in an intelligent, reasonable way.
 
“But ethics is subjective”
1. It is clear that medicine and the field of health care assume that ethics is NOT subjective.
1. In the real world it’s hard to accept that anything at all is morally acceptable.
1. Reason and reflection can provide a reliable guide in trying to decide what’s right and wrong. 
MORAL THEORIES IN HEALTH CARE
Moral theories discussed in Reading 1
Utilitarianism                  
Kantian Ethics
Ross’s  Ethics
Rawls’ theory of justice 
Natural Law theory
Virtue Ethics                   
Care Ethics                     
Feminist Ethics
 
What is a moral theory?
A moral theory tries to give a complete answer to the following question:
   What is it that determines whether an act is right (we have a moral obligation to do it) or wrong (we have an obligation not to do it)
   
   Answering this question could help us resolve moral dilemmas and disagreements in health care .
 
Two Types of Moral Theory
Consequentialism: the rightness of an act depends only on its consequences
Non-consequentialism: consequences are not the only thing that affects the morality of an act
 
Utilitarianism
· The most prominent form of consequentialism
· Accepted by many philosophers today
· Leading defenders include English philosophers Jeremy Bentham (1748-1832) and John Stuart Mill (1806-1873)
· Need to adopt a neutral view
· Imposes a high moral standard
 
John Stuart Mill
" The creed which accepts as the foundation of morals, Utility, or the Greatest Happiness Principe, holds that actions are right in proportion as they tend to promote happiness, wrong as they tend to produce the reverse of happiness."
· From Utilitarianism, J.S. Mill, Chapter 2
· Commonsense morality
· Harriot Taylor pushed him towards equality for women (19th century)
·  
The Utilitarian "Theory of Value"
Instrumentally good- good as a means
Intrinsically good- good for its own sake
Only one thing is intrinsically good- happiness
Each person's happiness is of equal value
 
More Details
 Many Utilitarians assume further that
· Happiness consists of pleasure and the absence of pain (Hedonism)
· Pleasure includes intellectual, artistic and other pleasures, as well as physical and sensual pleasures
· Pleasure and pain can be roughly quantified
Reading for next week
Rest of reading 1 pg. 17-33
The section on Moral Prinicples is most important
 
Principle of Utility- a more precise statement
  An act is morally permissible only if there is no other act one could have done that would have produced more overall happiness.
Illustration: Suppose I win $1000 in a lottery. What should I do with the money?
 
Utilitarianism imposes a high standard
 " The happiness which forms the utilitarian standard of what is right in conduct, is not the agent's own happiness, but that of all concerned. As between his own happiness and that of others, utilitarianism requires him to be strictly impartial as a disinterested and benevolent spectator." -  (Mill, Utilitarianism)
· Utilitarians believe that the principle of utility alone accounts for all right and wrong
· Many Utilitarians also believe that this principle underlies our common sense judgments about wrong and right.
Utilitarianism was (is) very progressive
· Abolition of slavery
· Abolition of child labour
· Equality for women
· Animal welfare
· Programs for public health and safety
· Strong obligation to help the poor
· Prison reform
 
 
Is Utilitarianism a plausible moral theory?
We now want to ask whether the utilitarian is giving an accurate account of right and wrong.
To test it, we'll look for possible counter examples, ie. Examples of acts that utilitarianism says we should do but which seem to us wrong acts or cases of acts that utilitarianism says we should not do but which seems to us right acts.
 
Some Problems for (act) utilitarianism
· Impractical
· Would sometimes violate people's rights
· Would sometimes lead to unfairness
· Must give weight to pleasures that are bad
· Cannot account for special relationships
· Is too demanding, requires too much of people
Is Pleasure the only intrinsic good?
Suppose there is a machine that can be programmed to give you any imaginable series of experiences. The experiences are totally realistic and the machine won't break down.
Now you're given a choice: you can live out your life in the normal way, or plug yourself into the machine for the rest of your natural life. Which would you do?
By hypothesis, you will experience more pleasure by plugging in. But surely no sane person would plug in.
 
Differences between act and rule utilitarianism
Act Utilitarianism
· Applies the principle of utility to individual acts:
· Always try to do those particular acts that will produce as much happiness as possible
Rule Utilitarianism
· Applies the principle of utility to rules:
· First, determine what rules would maximize happiness in society, and then follow those rules
 
How would they lead to different acts?
Consider the case of killing an innocent person and using his organs to save many others.
· Act utilitarianism might require us to do this act
· What about rule utilitarianism? Would we maximize happiness in society if we had a rule that permitted such acts? The answer is clearly no. Everyone would be terrified
 
What rules would maximize happiness?
We would have to include the familiar rules of common sense morality:
· Don't lie
· Don't steal
· Don't kill
Because without such rules there would be chaos, and happiness would not be maximized.
How Rule Utilitarianism avoids objections to act utilitarianism
The ideal system of rules would
· Have to protect human rights
· Include a realistic rule for charity, eg. give a small part of your salary to the poor-- so Rule Utilitarianism is not too demanding
· Not say " Try to maximize happiness in your actions' since people would make mistakes
Possible Objections to Rule Utilitarianism
 
Some critics argue that rule utilitarianism involves a kind of rule worship. Ie. Not doing an act just because there is a rule against it, even though the act would produce more happiness than anything else we could do.
 
Kantian Ethics
· Immanuel Kant (1724-1803)
· One of the greatest philosophers in history
· Kantian ethics has been very influential
Brief Biography of Kant
· Born, lived and died in Konigsberg, Prussia
· Strict protestant upbringing
· Taught as a privatdozent for many years
· Captivating lecturer, great conversationalist
· Neighbours set their clocks by his daily walk
· One of the most influential philosophers in history
· Many philosophers sympathetic with some form of Kantian ethics, but not all details
Contrast between Utilitarianism and Kant
Utilitarianism:
· Consequentialist- only the consequences of an act are relevant to its being right or wrong
· No act is intrinsically right or wrong
Kant's Ethics
· Non- consequentialist- consequences are not relevant
· Some acts are intrinsically wrong, eg. lying, breaking promises
The Categorical Imperative
Kant's ethics involves a single basic moral principle- the categorical imperative (CI)
Imperative- i.e. a command
Categorical- no exceptions
Kant gave different formulations of the CI
General Features of Kantian Ethics
Morality applies equally to everyone- eg. if lying is wrong for others, it's wrong for me too
Only acts done from a good will (good motive) have moral worth
Morality is intimately connected with rationality- wrong acts involve a kind of contradiction
Respect- for- Persons Version of the CI
" Always act in such a way that you treat people, including yourself, as ends in themselves and never merely as a means."
Explanation
· Okay to treat people as a means, but not only as a means
· Difference between the way we treat inanimate objects and the way we treat people
· Our nature as rational, autonomous agents is what merits respect
Advantages of this version of the CI
1. Simple, plausible moral principle
1. Provides a foundation for autonomy and HR
1. Provides some guidance in the context of health care
Weakness of this version of the CI
1. Somewhat vague- not too clear what counts as treating someone merely as a means
1. Does not account for all right and wrong (What about the treatment of animals?)
Universalizability Version of the CI
"Always act in such a way that the maxim of your act could be a universal law."
Maxim- is a rule of action that tells you to do a certain act
Universal law- a law or rule that everyone must follow
Kant's Universalizability Test of Right Action
1. Identify the maxim of your act
1. Suppose everyone follows the same maxim
1. Consider what the results of 2 would be
· If the result is a contradiction, the act is wrong
· If there is no contradiction, then the act is permissible
Illustration
 Act- making a false promise
Maxim- if you need money, and you can get it by making a false promise, then make the false promise
What would happen if everyone followed this same maxim?
The institution of promising would collapse, and it would be impossible to make promises.
This result contradicts my goal in trying to get money by making a false promise
In other words, "Break your promise" is an impossible rule.
More Examples
· Stealing a car
· Plagiarizing your ethics paper
· Failing to help someone in need
Objections
1. Version 2 of the CI is too rigid- it is not always wrong to break a promise, tell a lie, etc. At some point utility trumps Kant's rules
1. A Counter- example: Suppose I need peace and quiet, and so I go skating on the Canal. What would happen if everyone acted on this maxim?
Connections between Two versions of CI
If I participate in an institution, but break the rules (eg. break my promises, steal) then I am a free rider, and so I am using others merely as a means to benefitting myself and not also as ends in themselves.
So the universalizability version spells out in more detail what is meant by using others merely as a means.
Other Moral Theories 
1. W.D. Ross's Ethics
· Ross's approach to ethics involves two basic components
1. Claims about what things are intrinsically good or valuable
1. Some moral principles that we have a prima facie duty to follow our actions
W.D. Ross (1877-1971)
· Scottish philosopher
· Spent early childhood in India
· Had four daughters knighted in 1938
· Taught at Oxford University
· Best known work: The Right and the Good
· There has been a revival of interest in Ross's approach to ethics in recent years
· Example, Tom Beachamp and James Childress's influential book Principles of Biomedical Ethics
Things that are intrinsically good
Ross agrees with Utilitarians that pleasure is intrinsically good and pain is bad.
But he believes that there are other things that are also good: justice, knowledge, virtues (like courage, generosity, modesty…), autonomy, free will and perhaps other things such as beauty, life, minds are also intrinsically good. Ross offers no complete list here
Prima Facie Duties
A "prima facie" duty is a duty at first glance, or other things equal.
If we have a prima facie duty to do x, then we must do x, unless there is some other stronger, conflicting duty in the situation we're in that overrides it.
Examples of Ross's prima facie rules
· Tell the truth
· Keep your promises
· Do not harm others
· Try to help others when you can
· Promote justice and fairness
· Correct wrongs done to people
· Show gratitude to those who help you
· Make good use of your talents
 
Virtue Ethics
· Skeptical of moral rules and principles
· Goal of ethics should be to become a virtuous person, to acquire the virtues, such as honesty, generosity, courage, compassion…
· Being virtuous will lead one to do what is right
· Morality is like a skill- requires education, training and practice
· Important to try to emulate models of virtue in the past- Socrates, Buddha, Gandhi
Care Ethics
· Focuses attention on the role of morality in close personal relationships
· Emphasizes importance of such virtues as sympathy, compassion and kindness
· Similar to virtue ethics in being skeptical of the value of moral rules
· Criticizes traditional moral theory for attaching too much importance to objectivity and impartiality
Feminist Ethics
 In 1982 Carol Gilligan argued in her book, In  A Different Voice, that there is a distinctly female approach to ethics.
Male ethics emphasizes reason, rules, abstraction, objectivity, impartiality…
Female ethics emphasizes involvement, attachment, solidarity, concern for particular cases, caring…
Feminist Criticisms of Traditional Ethics
· Little concern for women's rights and issues
· Focused on abstract, intellectual issues and neglected oppression, political domination
· Overlooks moral problems in the private as opposed to the public domain
· Undervalues community, peace, solidarity, interdependence…
· Overvalues theory, rules, concepts, at the expense of emotion and feeling in ethics
 
Moral Principles in Health Care
 
Moral Principles/ values in HC
· The " Five Principles"
· Approach to Medical Ethics
· Utility
· Autonomy
· Non- Maleficence
· Beneficence
· Justice
More Concrete/ specific moral principles
· Tell the truth
· Respect person/ human dignity
· Be tolerant of other cultures/ religions
· Be tolerant of other cultures/ religions
· Personal integrity, be true to your own beliefs
· Principle of double effect
· Principle of proportionate means
· Treat people fairly and impartially
· Protect the common good
 
More Theories and moral principles
Moral Theories- are put forward as a complete description and explanation of right  and wrong, meant to hold always, and never overridden
Moral Principles- are less comprehensive than moral theories, are relevant considerations in a  broad range of situations but might be overridden by some other principle or value
Moral rules- even narrower than principles, e.g. " Tell the truth", "keep your promises"
 
Autonomy
· Concerns the extent to which a person has control over his or her life and actions
 
Main Issues
· Why is autonomy good, or valuable, or important?
· What exactly is autonomy?
What's so great about autonomy?
Instrumental value- the utilitarian perspective
· Each person is better able to know, and control his or her own happiness
· People derive satisfaction from controlling their lives
· Individuality leads to new ideas, knowledge, etc. which benefits humanity
· Intrinsic value- the Kantian perspective
· The ability to act autonomously is good in itself, autonomy is " what makes us unique/ human"
· Those character traits we regard as virtues presuppose autonomy, example, courage, generosity, loyalty,… morality itself
A Third View
· Autonomy is a Matter of Human Rights
· Regardless of the value or importance of autonomy, each person has the right to control his or her own life
What does it mean to be autonomous?
The Negative Concept of Freedom:
Some philosophers define freedom as the "absence of external constraints".
Roughly, external constraints intervene between our desires and our actions so as to prevent us from doing what we want.
 
The Case of the drug addict
He wants to be free of drugs because they are ruining his life, but his physical addiction is so powerful that he is unable to stop taking them.
Is the drug addict autonomous? The negative concept of freedom seems to imply that he is.
The ideas of internal constraints?
 
 
The Negative concept overlooks free will
We have a decision-making faculty- the will
External constraints do not affect the freedom of a person's will. They just prevent us from doing what we freely decide to do.
But sometimes a person's  decision-making faculty is not under his/her control- here internal constraints undermine or destroy the freedom of her will.
 
The Double Decker (Hierarchical) Theory
"Autonomy is a second-order capacity to reflect critically upon one's first- order preferences and desires, and the ability to either identify with these or to changes them in light or higher-order preferences and values. By exercising such a capacity we define our nature, give meaning and coherence to our lives, and take responsibility for the kind of person we are."
Gerald Dworkin, " Autonomy and Informed Consent"
Distinction between
1st order desires- ordinary desires for things in the world
2nd order desires- are desires that are in some way about other desires
 
So, autonomy requires
1. Having higher order desires/ preferences, and
1. Having the ability to evaluate your first-order desires, and resist them (or change them) when they are not in your interest
So, freedom can also be limited by internal constraints, eg. the addiction of drugs
 
The Idealistic theory
The autonomous person must be exceptionally authentic, self-possessed, consistent, independent, in command, resistant to control by authorities and the original source of  all his or her personal values, beliefs and life plans.
 
Conditions that can reduce autonomy
· External constraints
· Overpowering desires/ addictions
· Overpowering emotions (fear, hate, revenge)
· Propaganda, brain washing
· Illness, injury
· Ignorance, lack of information
· Emotional dependence
· Extreme poverty
 
To be fully autonomous a patient…
· Must be aware of the available options
· Must be free from any form of coercion or manipulation in choosing between them
· Must be competent- have the ability to make a rational choice between the available options
· Must be empowered- have the ability to pursue whichever option is chosen
Paternalism
Paternalism means doing something for the benefit or interest of another person, but without that person's consent and perhaps even against that person's expressed wishes.
Paternalism is widely considered to be unacceptable today in health care, except in certain circumstances
How should these exceptions be characterized?
 
When is Paternalism Permissible?
Three different, conflicting answers:
· When the medical interest of the patient requires it?
· When the patient is not autonomous?
· When the patient would "ratify" our decision in the future (Rawls' proposal)?
 
The principles or values of Beneficence ( and Non- Maleficence)
Distinction between
Beneficence in the
Broad Sense- means both helping and not harming others
Narrow Sense- means just helping, as opposed to not harming others
 
Difference between Beneficence and Non- Maleficence
Examples of Beneficence
· Giving to charity
· Saving a drowning victim
· Offering assistance
· Providing needed medical treatment
· Helping a friend with an emotional problem
 
Examples of Nonmaleficence
· Not killing
· Not stealing
· Not assaulting
· Not lying
· Refusing to pursue a medical treatment known to be harmful
 
Note: that the values of autonomy and beneficence might sometimes pull in opposite directions
 
" Above all, do no harm"
You may not be able to help the patient, but make sure you don't harm the patient.
· Not part of Hippocratic Oath
· Don't cause needless harm either intentionally or through negligence
· Ensure that your treatment does not make the overall health of the patient worse
 
Balancing beneficence and non-maleficence in HC
A common  dilemma faced by HC providers is how to balance the potential benefits of a medical treatment with the risks it involves. If the risks are too great, they can be accused of harming the patient. Yet risks are often worth taking.
To some extent the practice of informed consent can help with the problem- let the patient decide.
 
Distinction
Specific Beneficence- Is directed toward people with whom we have a special relationship- family, friends, co-workers…
General beneficence- Is directed toward other people in general
There is disagreement about whether we have a strong duty of general beneficence
 
Question
Is the duty not to harm others stronger than the duty to help others?
Expressed in another way: Is it morally worse to harm someone than to fail to help them?
 
Evidence that harming is worse than not helping
· Greater moral stigma attached to harming
· Wrong to harm one person to benefit another person
· One must accept greater risk to avoid harming someone than to help someone
· Harming is more often illegal than not helping
 
Why harming would be worse than not helping?
· Not harming others is more important to society than helping others
· Not harming others is easier than helping others
· Rules of non-maleficence are easier to enforce than rules of beneficence
 
Taking risks in health care
Do HC workers have an obligation to take signifciant risks? If so, when and why?
Reciprocity theory- society provides many benefits for HC workers (education, research facilities), so they should reciprocate
Contractual theory- When HC workers enter their profession they implicitly agree to take risks
 
Justice
Justice is a very important principle in the context of allocating scarce health care resources.
The main issue is how they should be distributed if everyone is to be treated justly and fairly.
 
Distinction
· Retributive justice- What punishment is appropriate for wrongdoing?
· Distributive justice- How benefits and burdens should be distributed if the distribution is to be just and fair to everyone concerned.
Our concern is with distributive justice.
 
What is just or fair?
1. The desert theory- everyone should get what he or she deserves
1. Utilitarianism- things should be divided up in such a way as to maximize happiness
1. John Rawl's Theory- things should be divided equally unless inequalities make everyone better off
1. Libertarianism- inequalities are okay as long as no one's rights are violated
Confidentiality in Health Care
 
Readings for next week
· Topic: Informed Consent in Health Care
· Readings 6,7,8
 
The Main Issue
Are there any circumstances in which it is permissible for HC providers to disclose  information about a patients to 3rd parties without the patient's consent?
If so, when is  it permissible?
 
Two Common mistakes about Confidentiality
· Overestimating the strength of the obligation to maintain confidentiality 
· Underestimating the strength of the obligation
 
Edwards' "Justifications" of Confidentiality
1. Protect the privacy of the patient
1. Protect the social status of the patient
1. Protect the economic interest of the patient
1. Promote doctor-patient communication
1. Encourage people to seek medical help
1. Promote trust between physician and patient
1. Protect the autonomy of the patient
 
Tacit Promise of Confidentiality
The relationship between HC provider and patient involves a tacit (that is, understated, but still very real) promise:
The HC provider promises to keep information about the patient private, unless the patient poses a serious threat to others
 
So, four types of reasons for confidentiality
0. Protect the interests of patients
0. Protect the autonomy of the patient
0. Fidelity to implied, or tacit, promise to patient
0. Protect and promote medicine and health care in society
 
The difficulty of maintaining confidentiality in HC today
"medical confidentiality, as it has been traditionally understood by patients and doctors, no longer exists. This ancient medical principle… has become old, worn-out and useless; it is a decrepit concept."
· From the article, " Confidentiality in Medicine -A Decrepit Concept, by Mark Siegler, M.D.
 
The main problem, says Siegler, is the sheer number of people nowadays who have legitimate access to a patient's charts and records- it may often reach 100 or more.
How can patient confidentiality be assured under these circumstances?
 
Siegler is pessimistic about confidentiality, but suggest the following steps to help:
· Emphasize that the duty to maintain confidentiality applies to all HC workers
· Divide patients' records into different parts, and give access only to parts that are relevant
· Patients should be informed how many HC workers will need access to their records
· Patients should be able to review their records and decide how much will be accessible and to whom
 
When may confidentiality be breached?
1. To relatives or friends who might help patient
1. To report gunshot wounds
1. To report cases of possible child abuse
1. To report communicable diseases of patient to persons who might be affected
1. To report such conditions as impotence, frigidity, homosexuality to a person's fiancé
1. To report genetic information to those who might be adversely affected e.g. a fiancé
1. To report requests by minors for birth control
0. To report information to employers
0. To report threats by patient to harm others
0. To report info to Ethics Review Committee
0. To report info for training of HC workers
0. To consult with colleagues re patient
0. As required for the purpose of insurance claims
 
Three Conditions for breaching confidentiality
Page 44:
· Reasonably certain that there is not other way of resolving the problem
· Reasonably certain that breaching confidentiality will  help to resolve the problem
· Reasonably certain that the evil of breaching confidentiality is outweighed by the good to be obtained
 
FAQs about breaching confidentiality
1. Is it okay to talk about patients during breaks (for example,, in the cafeteria)?
1. "My nursing colleagues share infor about patients on facebook without giving names. Is that okay?"
1. Must info about a patient be shared with a police officer when requested?
1. When is it okay to access the electronic chart of a patient?
 
Answers 
0. No. Others may overhear. Info should be shared only on a need to know basis
0. No. People might recognize patients merely from what is said about them
0. No. Info must be shared if and only if the police have the required legal documents, such as a warrant
0. Info can be accessed only on a need to know basis, example, if you responsible for planning the care of the patient
 
When may confidentiality be breached?
The Canadian Medical Association:
" Respect the patient's right to confidentiality, expect when this right conflicts with your responsibility to the law, or when the maintenance of confidentiality would result in a significant risk of substantial harm to others or to the patient, if the patient is incompetent; in such cases, take all reasonable steps to inform the patient that confidentiality will be breached."
 
American Medical Association
After 1980- if required by law
Before 1980
· If required by law
· To protect the welfare of the patient
· To protect the welfare of society
 
Edward's Conditions
· The patient has given permission
· A good law requires disclosure of information
· There is a threat to the life of the patient or other persons
· There is the threat of serious bodily harm to the patient or other persons
· There is the threat of psychological harm to the patient or other persons
 
How do we analyse a case study?
Main questions to answer:
1. What are the relevant facts of the case?
1. What moral issues are raised by the case study?
1. Is there any additional info that might be helpful?
0. What is the morally best course of action for the health care worker in the case study?
0. The issue is not what other people involved in the case should do
 
Reading 3: "I'm doing the best I can"
· Mr. I is a nurse practitioner in a small town
· Mr I's patient , Mrs M, says she's been raped by her Pastor
· Mrs M refuses test for pregnancy or STDs because she fears her confidentiality will be violated
· Mrs M is refusing professional counselling because too far away
· Mr I serving as her counsellor though not qualified
· Both Mrs M's physical and mental condition are deteriorating, Mr M pressing for info
· Mr I is beginning to suffer depression, fatigue
 
Ethical questions to be answered
1. Should Mr I have begun to counsel Mrs M?
1. Should he continue to counsel her?
1. Should he breach confidentiality?- inform the police? Inform Mr M?
1. Should force be employed to get Mrs M the treatment she needs?
 
Relevant Ethical Considerations
1. Mr I's legal obligations
1. Mrs M's health
1. Mrs M's autonomy and rights
1. Protection (and rights) of others- the public, Mr M
1. Justice- the pastor deserves to be punished
 
Additional facual information desired
1. Was Mrs M actually raped?
1. Is Mrs M pregnant?
1. How would Mr M react to his wife's rape?
1. Can professional counselling be obtained?
1. Have other women been raped by the pastor?
1. What effect did the rape have on Mrs. m?- Is she autonomous? In a a clinical depression, suicidal?
1. Implications of Rape Trauma Syndrome
 
Possible Criticisims of Mr I
1. Gave in too hastly to Mrs M's requests
1. Did not press harder to test for pregnancy, STDs
1. Exceeded his competence by counselling Mrs M
1. Did not forcefully explain effects of her acts, for herself, her husband and the community as a whole
1. Did not explore all resources for community services for rape victims
1. Judgment clouded by close relationships to patient
1. (offers anti-depressants without knowing whether Mrs M is pregnant)
 
All things considered, what should Mr. I do?
As a HC professional he has promised his patient not to disclose info about her condition to third parties without her permission.
Does he have any other obligation that overrides this obligation not to breach confidentiality?
 
Possible reasons for breaching confidentiality
1. To ensure that pastor is punished
1. To protect community from threat posed by pastor
1. To protect Mr. M from contracting disease
1. To Protect Mrs. M from herself by forcing her to undergo required treatment
1. How strong are each of these conflicting obligations?
 
To ensure the pastor is punished
1. Chances of this happening as a result of rape of Mrs M are not very good at this late stage
1. Even if a conviction was possible, this would not free Mr I from his promise
 
To protect the community
1. It is unclear how much of a danger the pastor presents
1. Mr I should not break his promise merely because of a possible threat
 
TO Protect Mr. M
Again, since Mr I does not know that Mrs M has contracted any communicable disease, the danger posed for Mr. M is merely a possibility, and so is not a sufficient reason to break his promise.
 
To protect Mrs. M from herself
This would seem to justify breaching confidentiality only if Mrs M is not competent to decide on her own treatment
There is some evidence that she is not fully competent, but it si not decisive. She seems in general to be competent, and the burden of proof is on the HC system to establish incompetence
 
Drawing conclusions about the case
Of course Mr. I should try to persuade Mrs M to obtain the required treatment and he should be resourceful in trying to arrange treatment without breaching confidentiality, if possible.
If this does not work, he should maintain confidentiality, unless Mrs M is not competent to decide her own treatment
 
Is Mrs M competent?
Her behaviour may not be rational, nor is it in her best interests, but these facts are not sufficient by themselves to prove incompetence.
But there is still come reason to question her competence- the implications of rape trauma syndrome here- and Mr I is not qualified to settle this issue.
 
A recommendation
So it would be wrong for Mr I to let Mrs. M's health decline further without taking steps to resolve the ciritcal issue of Mrs. m's competence
Because he is not in a position to settle this issue, Mr I should breach confidentiality to the extent necessary to have her competence assessed by qualified professional staff.
 
Reading 4:" Who Makes Decisions…"
1. Small hospital in the Midwest, staff all white
1. Family-centered program initiated to promote family- bonding, shared responsibility for pregnancy
1. Ms. N and Mr J are a minority couple in the program
1. They plan on natural birth, but Ms N shows sings of genital herpes during admission exam
1. Ms N admits to HSV (herpes simplex virus) in past, asks that Mr J not be told
1. For health of newborn, decision is made for C-section
1. Mr. J demands to know from staff why C-section
1. When nurse R refuses to give Mr J further info, he replies, " You'd tell me if I were white…"
1. Should Nurse R or hospital, provide info to Mr. J?
 
Reading 4: " Your Just His Doctor, I'm his Boss"
1.  Mr F works in a lumber yard
1. Operates forklift and tractors, oversees 5 workers
1. Sustains injury operating forklift, taken to local ER
1. Dr. W orders blood alcohol and drug tests
1. Another employee overhears this, as privacy was provided only by a curtain, informs the boss, Mr. G
1. Test result is 0.07%, legal limit for driving is 0.08%
1. Mr G asks Mr F for test results but Mr F refuses
1. Mr G then asks Dr W for results for insurance needs, and also to protect other workers
1. Should Dr. W provide the info to Mr G?
Ethical Issues Related to Organ Donation
The Problem
· Every year hundreds of Canadians and thousands of people world wide die because they cannot get the organs they need for transplants.
· The tragedy is magnified by the fact that, in some sense, many of these deaths are preventable.
“My father died in 2009 while waiting for an organ transplant, leaving behind three young daughters and a newborn grand child. Nothing makes you as desperate and heart broken as spending weeks or months at a hospital bedside next to one of the people you love most, waiting for a phone call any second that could save their life - but there was no phone call for us.”
Comment on CBC story about organ donation, at: http://www.cbc.ca/news/health/story/2012/02/13/organ-donation.html
 
Some Issues
· Transplant tourism
· Why don’t more people become organ donors?
· What steps can be taken to increase the number of organs available for transplants?
· How should organs be allocated? – but this issue will be left for later
“In 2005, 1,905 organ transplants were performed in Canada, according to the Canadian Institute for Health Information.
That same year, 275 Canadians died while on a waiting list of almost 4,000 potential recipients.”
“According to Health Canada, 96 per cent of relatives agree to organ donation if they already know the wishes of the donor, but only 58 per cent agree when they have not been included in the process in advance.”
   (From the Edmonton Journal, April 7, 2008
“The vast majority (96%) approve of organ donation in general, and 80% see the need for increased donation. Canadians, in general, want and intend to donate. In 2004 a survey found that 73% of Canadians intended to donate their organs, but despite this good intent, only 34% signed donor cards.”
(From The Canadian Bioethics Companion, Chapter 7, Organ Donation”, available online at:  http://canadianbioethicscompanion.ca/the-canadian-bioethics-companion/chapter-7-organ-donation/
 “Ballooning numbers of obese Canadians coupled with an aging population are fuelling a sharp rise in kidney failure, but the demand for transplants can't be met due to stagnant rates of organ donation.”
 “The result is patients waiting up to six years for a new kidney, and the stop-gap measure - dialysis - costs the health-care system almost 10 times more per patient than transplants.”
  (From Toronto Globe and Mail)
 
Also a cost issue
“Dialysis treatment costs about $60,000 per patient per year, while a kidney transplant costs about $23,000 plus $6,000 per year for necessary medication, including anti-rejection drugs.” 
“Over five years, we would be paying $300,000 for dialysis,” Fortin said. “If that patient were to have a transplant, we would be saving $250,000.” 
From the Canadian Institute for Health Information
The availability of donated organs in Canada rose by more than one-quarter (28%) over the past decade, but this increase is not keeping pace with demand.”
“CIHI’s study, Organ Donor Activity in Canada, 1999 to 2008, found the gap between supply and demand is increasing for kidney transplants.”
  “Public awareness campaigns and stories of grateful organ recipients appear to have done little to boost the number of organ donations in Canada, according to a report released Monday by the Canadian Institute for Health Information.”
  “Donor rates have stagnated in the country since 2006 and thousands of Canadians continue to languish on wait lists for organs, the report found.”
   (From The Toronto Star, Feb. 13, 2013)
 
“Canadian organ donation rate stagnant, report finds” 
“Dr. Gary Levy, medical director of Toronto General Hospital’s multi organ transplant program, said it is both disappointing and disheartening to see such little growth in donations across Canada — much less than what the transplant community anticipated. We are angry and dismayed because we know how much we could do to save lives,” he said.” 
(From the Toronto Star website:  http://www.thestar.com/news/canada/2012/02/13/canadian_organ_donation_rate_stagnant_report_finds.html)
 
 “The gap between transplant patients on waiting lists and the number of available organs is widening because demand is increasing, with people are living longer and more medical treatments are available to extend life, while the number of donors remains stagnant.”
    (From the Edmonton Journal, April 7, 2008)
 
U.S Dept of Health & Human Services
“Each day, about 74 people receive an organ transplant. However, 17 people die each day waiting for transplants that can’t take place because of the shortage of donated organs.”
“In the U.S., more than 75,000 people are on the waiting list for transplants; only 1 in 4 will receive them in time to save their lives.”
 
Transplant tourism
 
· The shortage of organ donors and long wait times has resulted in a black market. Many Canadians travel to other countries for transplants – this is referred to as “transplant tourism”.
· Transplant tourism involves both medical and ethical problems.
Medical – patients who receive transplants abroad often return with medical problems b/c of the poor care they received.
Ethical - Is it fair for them to receive free medical care on their return, when they have “jumped the queue” and obtained their organs illegally?
Health care conditions for donors are often very poor. 
Donors are poor and illiterate.
“…all were living in poverty and most were illiterate. All but two saw no improvement in their way of life after the removal of a kidney. Many lost their jobs after returning home because they could no longer lift heavy objects, such as a rickshaw.”  
 “Why the upward trend [in transplant tourism]? As the success rate of transplantation rises so does demand, which is further boosted by the aging of the population and higher rates of kidney failure. There is no corresponding rise on the supply side. "Organ donation rates can't keep up," Dr. Zaltzman said.”
   (Globe and Mail)
Should transplant tourism be permitted?
· It is illegal to buy or sell human organs in Canada. However, transplant tourism, i.e. travelling to another country to buy an organ and undergo a transplant, does not seem to be illegal under Canadian law.
· Should transplant tourism be accepted in Canada b/c it helps to shorten wait lists for transplants? 
· Why don’t more people become donors?
- Not ready to make a decision when they renew their health cards
- Irrational attachment to their bodies
- Religious reasons – beliefs about after-life
- People are just selfish
- Other reasons?
 
Myths and Facts about organ donation
   There are many myths about organ donation, and a great deal of misinformation,  which may discourage some people from becoming organ donors. 
   A few of these are listed in the following slides. (From the Canadian Association of Transplantation, and other  sources.)
Myth: Doctors will not try to save my life if they know I am an organ donor.
Fact: The medical staff trying to save lives is different from the team that would do transplants. 
Myth: A person might always recover from brain death.
Fact: A patient can recover from a coma, but not from brain death. Comas and brain death are not the same.
 
Myth: Older people cannot donate organs and tissues.
Fact: People of all ages may be organ and tissue donors. Physical condition, not age, is most important. 
Myth: My family will be charged for the medical procedures involved in donating my organs.
Fact: Donation costs are not covered by the donor's family or estate.
Myth: Donated organs are sold, with profits going to the medical community.
Fact: Federal law prohibits the buying and selling of organs. 
Myth: Some religions don't approve of organ donation.
Fact: Organ donation is permissible for all major organized religions and is fully supported by most
Myth: A patient with a history of chronic illness can't donate organs.
Fact: Very few medical conditions automatically disqualify a patient from donating organs. 
Possible solutions to the shortage of organs
1. Present system (with improvements)
1. Presumed consent
1. Punish/Reward
1. Conscription of organs
1. Permit the sale of organs
1. Scientific advances will make organ donation unnecessary
Possible improvements to present system
1. Remove any bureaucratic obstacles
1. Required request – HCPs must request donation from family of deceased
1. Ensure that family members are not permitted to overrule donor’s wishes
1. Mandatory declaration
1. More aggressive campaigning 
1. More efficient system for matching organs with recipients, for transporting organs, etc.
 
Presumed Consent
It will be assumed that people wish to donate, unless they sign a form explicitly indicating otherwise.
Rationale – Many people would not go to the trouble of denying permission to use their organs, so many more organs would become available.
 
Punish/Reward System 
Different Versions:
0. Organ donors given priority as organ recipients
0. Non-organ donors go to bottom of waiting lists for organs
0. Non-organ donors not eligible for organ transplants
Would such a system be consistent with the mission of health care?
 
Objections to punish/reward
· Hard to administer – would not work if people could join after they find out they need an organ.
· The HC system should not be in the business of punishing and rewarding patients.
· The HC system could not allow people to die if it has the means to save them.
 
Conscription of Organs
“Upon death, all usable organs of deceased persons become the property of the state, and so would be available for transplantation – consent would be neither required nor  requested.”
 
Advantages of Conscription
1. Would save thousands of lives
1. Simpler and less costly than other approaches – “No need to convince people … no need to train requestors … no need for donor registries … no need for complex regulatory mechanisms … no need to spend money to induce people to participate.” (A. Spital and C. Erin, “Conscription of Cadaveric …  Transplantation”)
1. Would remove stress for family and staff
1. Fair and equitable to everyone
 
Objections to Conscription
0. Violates the autonomy of the decedent
0. Violates the right of family members to control body of deceased
0. Religious objections
0. Would generate outrage among the public
0. Not consistent with consent-based medicine
 
Replies to Objections
0. The autonomy objection does not apply – since dead people have no autonomy, their autonomy cannot be violated.
0. Even if some harm is done to the decedent and the family, this is outweighed by the enormous good that results.
3) Even if the public are outraged they shouldn’t be b/c the case is the same as conscription for military service, or taxation, and other practices done for the public good.
    Anyway, the public will get used to it.
 
Final Argument for Conscription
Because there is no risk of harming cadavers, and because their organs may be life-saving, post-humous organ donation is an example of an easy rescue of an endangered person.
 
Final Comment 
The public is unlikely to find the arguments for conscription persuasive – So we must show them that it is in their interest: 
Which is worse: to have organs taken from your body after you die, or to die b/c you cannot get the organ transplants you need?
 
The Sale of Human Organs
Different Versions:
0. People would be allowed to sell organs while alive and also after their death.
0. Allowed to sell their organs only after their death.
 
Public opinion on the issue
Research by Dr. Bradan Manns, from the Libin Cardiovascular Institute of Alberta, has found that “70 per cent of them [Canadians] felt financial incentives were acceptable for the families of deceased donors, while 40 per cent would approve of compensation for living donors.”
(from: http://www.news1130.com/2012/11/06/canadians-support-paid-organ-donation-study/)
 
Arguments for allowing sale of organs
0. Would probably greatly increase the supply of organs.
0. People own their bodies, including their organs, so they should have a right to sell them. 
0. Would help to avoid abuses of transplant tourism.
 
Reasons for saying we own our bodies
· Lawsuits for loss of a body part
· Often said that abortion should be permissible b/c women own their bodies
· Why should HCPs require the consent of patients unless the latter own their bodies?
· How else should our relationship to our bodies be described?
If we own our organs, why shouldn’t we be allowed to sell them?
 
How would the sale of organs work in a public health care system?
Private System:
- Organs would be sold and bought within a private system of exchange between individuals.
Public System:
- Only the state would buy the organs (as needed), and make them available for transplants for free.
 
Two types of objection against sale of organs 
1. Permitting the sale of organs would have bad consequences.
1. The sale of organs is intrinsically wrong.
 
Bad Consequences
0. Only poor people would sell their organs – this would be exploitation
0. Slippery slope to killing people for their organs
0. Sale of organs would discourage donations
0. Commodification – would undermine respect for the human body, and so would undermine human dignity
 
Would a free market exploit the poor?
· This looks more like a rationalization of an instinctive opposition to buying/selling organs than a sincere concern about exploitation – consider the case of the poor Turkish man who could save his child only by selling a kidney
· People are permitted to sell their labour cheaply. Why is that not exploitation?
· Refusing to allow poor people to sell body parts is paternalistic, and infringes on their right to do as they please with their own property.
 
The danger of people being killed for their organs
      Allowing the sale of organs would greatly increase supply, which would reduce the price, and so would be more likely to reduce the danger of people being killed for their organs.
1. So what if it would reduce the motivation for donating organs? It would still increase the number of organs available for transplant.
0. The objection that the sale organs would undermine respect for the human body is too vague and not supported by any evidence.
 
Is Selling Organs Intrinsically Wrong?
Nelson’s approach in Rdg 23 
0. List the things for which there should not be a free market
0. Identify the principles behind these cases
0. Consider whether any of these principles would justify banning the sale of organs
 
1. Selling X is wrong if X does not belong to the  seller (selling someone else’s property)
- But we do own our organs.
- Even if we didn’t own them, this principle won’t work b/c it would mean we couldn’t give our organs away either.
 
2. Selling X is wrong if X has dignity (slavery)
- Our organs don’t have dignity.
- Even if organs did have dignity, the reasoning wouldn’t work b/c dignity is incompatible with ownership, and so would preclude donating organs as well.
 
3. X is wrong when it involves degrading or physically harming some person (pornography, prostitution)
- Removing or transferring an organ need not harm or degrade the one from whom it is taken or the one to whom it is transferred.
- Many things in life may be degrading. 
 
4. Selling X is wrong if it would weaken some   important institution (e.g. the family)
There is no institution that would be weakened by the sale of organs. What would it be?
 
5. Selling X is wrong if X is an intimate thing (sex
- Organs are not intimate in the required sense.
 
6. Selling X is wrong if X is something that it is bad to want (e.g. fiction about sex with children)
-The desire for an organ transplant is not bad
- Even if it was, this would also preclude donating organs.
 
7. Selling X is wrong if it will be used in violent,  criminal activities (silencers, hand grenades)
· Does not apply to sale of organs
- The objection would also preclude organ donation.
 
8. Selling X is wrong if X should be apportioned on the basis of desert (punishment, grades, offices)
- We don’t think organs should go only to those who deserve them. If we did, organ donation would, again, be ruled out.
 
9. Selling X is wrong if X would be sold by the poor to the rich on terms which are less favorable to the poor 
- Not clear why the poor must get a bad deal
- The argument would apply to lots of things that are sold (e.g. labour)
 
Reading 25:
“Anencephalic Infants as Donors”
Anencephaly – a condition in which the brain does not develop properly – only the brain stem is present, which precludes conscious mental functions. Such infants die either before birth or shortly after birth.
Facts of the Case
- Mrs. W carrying a fetus with anencephaly 
- Mrs. W believes abortion is wrong – wants to have the child and donate its organs as a way of giving meaning to its life
· Mr. W objects that this would be wrong b/c the child has no opportunity to consent:
“I would prefer that our dying child be treated with dignity and be assured appropriate care while dying rather than subjected to the trauma of organ transplantation.”
Argument for Donating
- Several lives may be saved, and no real harm is done to the donor, who is beyond harm.
Argument Against Donating
- Since the child cannot possible benefit, and cannot give her consent, she would be used merely as a means to the well being of others and not as an end in herself.
 
Other Considerations in Favour of Donation
1. One may argue that it is only persons who must be treated as ends and not means – but this child is not a person b/c she is completely incapable of all higher cognitive functions.
2. One may argue (with the mother) that donating the organs is treating the child as an end – What would a rational, moral person want to do in the situation the anencephalic child is in? Such a person would try to make life possible for others who are capable of living.
Euthanasia and Other End of Life issues
 
Nurse who refused to do CPR…
· Retirement home, not a medical facility
· 87 year old woman falls over in lounge, stops breathing, call made to 911
· Nurse on phone to dispatcher says they are not permitted by employer to do CPR
· Dispatcher tells nurse to do CPR. Nurse refuses. Dispatcher says they will take responsibility, nurse still refuses
· Emergency arrives shortly after, but cannot revive woman
 
Some definitions
Euthanasia- X intentionally kills Y, or permits Y's death, for Y's own benefit
Voluntary Euthanasia- the subject is competent and requests her own death
Non-voluntary euthanasia- the subject is not competent
Involuntary euthanasia- the subject is competent and expresses her wish not to die
Passive euthanasia- X intentionally allows Y to die for Y's own benefit
Active euthanasia- X intentionally kills Y for Y's own benefit
Suicide- Y intentionally kills themself
Physician assisted suicide- a physician intentionally helps Y to commit suicide
 
The Main Issues
· In Canada and most other countries passive euthanasia is permitted but active euthanasia is illegal. Why?
· The standard answer is that active euthanasia is killing and killing is wrong, while passive euthanasia is merely letting a person die
· Two issues here;
· Is active euthanasia morally acceptable?
· Should it be legalized?
 
A second issue: Physician Assisted Suicide
· This is also not legal in Canada:
· Section 241 (b) of the criminal code reads:
"everyone who… (b) aids or abets a person to commit suicide whether ssuicide ensues or not, is guilty of an indictable offence and liable to imprisonment for a term not exceeding 14 years."
· Is this ban on assisted suicide morally justified?
 
FYI
· The American states of Oregon, Washington state and Montana permit physician assisted suicide.
· It is also permitted in Switzerland, Belgium and the Netherlands
 
A third Issue: Who should withdraw life support?
· Should doctors (or hospitals), rather than the family, have the right to withdraw life support if they feel that the patient can no longer benefit from further medical treatment, ex. Patients in persistent vegetative state
 
The Case of Sue Rodriguez
· Contracted Lou Gehrig's disease at age 40
· Prognosis was that she would soon lose her ability to swallow, speak, walk and move about without assistance
· She wished to continue living as long as she could still enjoy life
 
Lou Gehrig's disease or ALS
· "...is a rapidly progressive, neuromuscular disease. It attacks the moto neurons that transmit electrical impulses from the brain to the voluntary muscles in the body. When they fail to receive messages, the muscles lost strength, atrophy and die.
· ALS can strike anyone at anytime, regardless of age, gender or ethnic origin. It does not affect the senses, and only rarely does it affect the mind
· The average life expectancy after diagnosis is 3 to 5 years"
· Worried that by the time she could no longer enjoy life she would be unable to end her life
· SR petitioned the courts in B.C. to allow a medical practitioner to set up means by which she might end her life with assistance
· SR asked that the section of the criminal code which makes it illegal to assist someone in committing suicide be declared invalid
· Her argument was that the illegality of assisted suicide discriminated against those unable to take their own lives
 
Appealed to Sections 7,12,15 of the Charter
1. Everyone has the right to life, liberty and security of the person and the right not to be deprived thereof except in accordance with the principles of fundamental justice
1. Everyone has the right not to be subjected to any cruel and unusual treatment or punishment
1. (1) every individual is equal before and under the law and has the right to the equal protection and equal benefit of the law without discrimination and, in particular, without discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or physical disability
. The courts decided against SR, arguing that Section 241
. "reflected a legitimate state interest in protecting the vulnerable and was consistent with a widespread social consensus that human life must be respected" and that Section 241 "reflects the state's policy that human life should not be depreciated by allowing life to be taken."
. Finally, the Court argued that "any violations to Rodriquez's rights under the Charter were justifiable according to Section 1" of the Charter:
. Section 1: "The Canadaian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it subject only to such reasonable limits prescribed by law as can… be justified in a free and democratic society."
 
. Other situations where assisted suicide might be desired:
32. When pain management does not work
32. Alzheimer's disease
32. Cases where cost of treatment might be considered too great- i.e. where there is no publicly funded health care
32. Where burden on family is too great
 
The more recent case of Gloria Taylor
. Also from B.C.
. Brought a law suit before the B.C. Supreme Court
. Court ruled that the law against assisted suicide was unconstitutional
. Taylor died suddenly on Oct. 4 2012
 
. “B.C.'s Supreme Court ruled in June 2012 that the federal ban on assisted suicide contravenes Section 15 of Canada's Charter of Rights and Freedoms. Judge Lynn Smith gave Taylor an immediate exemption from the law, which she did not use —”
. “The B.C. court ruled at the same time that the federal government must draft new legislation within a year that conforms with Canadians' rights under the Constitution. Judge Smith deemed the existing law unconstitutional because it unfairly deprives people with degenerative illnesses of their liberty, and because it discriminates against those with a physical disability who might need assistance to exercise their right to take their own life.” 
. " the federal government says there's no reason for the courts to re-open the issue of assisted suicide.
. Ottawa has filed its arguments in an appeal of a B.C. Supreme Court ruling that struck down the prohibition on doctor-assisted dying.
. The federal government says the issue was settled in  1993 in the landmark Supreme Court of Canada case involving  Sue Rodriguez and that ruling- which upheld the ban on assisted suicide- is final."
 
The case of Robert and Tracy Latimer
. Tracy Latimer suffered severe form of cerebral palsy: quadriplegic, immobile, with mental capacity of 4 month-old
. Tracy suffered 5 to 6 seizures daily, experienced much pain
. She had undergone many surgeries and doctors proposed more
. Her father, robert Latimer, took Tracy's life by carbon monoxide poisoning
. Latimer was found guilty, but the jury suggested one year in jail before being eligible for parole
. This verdict was overturned on appeal, Latimer was retried, and sentenced to life in prison with no possibility of parole for 10 years
. He was paroled after serving 7 years in jail
 
Some possible Positions
1. The SCC was correct- Latimer's sentence was justifiably harsh
1. It was right to prosecute Latimer, but the jury was also right to recommend leniency
1. Latimer should not have been prosecuted at all
0. The jury should have been given the discretion not to apply the law (b/c it was a bad law)
0. The law should be changed to allow for active euthanasia in such cases, the decision being made by state in conjuction with family/guardians
 
Three additional cases in the U.S.
· Terri Shiavo- severe brain damage left her in persistent vegetative state. Husband and parents disagreed about withdrawing life support
· Karen Ann Quinlan- again in persistent vegetative state. Life support withdrawn at request of parents, but she lived on for 9 years
· Dr. Kevorkian- aka "Dr. Death"- helped many terminal patients commit suicide. Was finally convicted and sentenced to 10-35 years, paroled after 7 years
 
James Rachels (1941-2003)
· Voluntary Active Euthanasia
· Is it morally acceptable?
· Should it be legalized under certain conditions?
 
Arguments for Active Euthanasia
1. Would sometimes reduce suffering 
      Killing a patient is sometimes quicker and less painful than letting the patient die (and may also allow for a more dignified death).
This argument is presented by Rachels.
1. Would increase autonomy 
      -If we are serious about maximizing autonomy, and death is what a competent patient wants, then society should permit active euthanasia.
      -Some would make the stronger claim that people have a right to euthanasia or assisted suicide, perhaps even a human right.
0. The current policy may lead to life and death decisions being made on irrelevant grounds – whether a baby with Down’s syndrome lives or dies may depend on whether it happens to need an operation. 
This argument is presented by Rachels. 
 
Killing as opposed to letting die
4)   (a) The distinction between killing and letting die is mere legalistic hair-splitting.
       (b) Rachels’ objection: the distinction between killing and letting die is not morally relevant (the example of Smith and Jones – the only difference between the two acts is that one is killing and the other is letting die, but morally they are equally bad.) 
Rachels is attacking what he sees as the basic rationale for our present legal stance on euthanasia – that passive euth is merely letting die, whereas active euth is killing. The form of Rachels’ argument here is this:
0. We allow passive (voluntary) euthanasia.
0. There is no morally relevant difference between passive and active (voluntary) euthanasia.
_________________________________________________________________
0. Therefore, we should allow active (voluntary) euthanasia.
 
An objection to Rachel's argument
Should the withdrawal of life support be described as a form of euthanasia, even passive euthanasia?
Why not just say that the HC system in these situations is merely acceding to the patient’s request to withdraw medical treatment (which in this case happens to be life support treatment)? Must the doctor who pulls the plug agree that she is committing euthanasia. (This objection to Rachels’ is raised by a philosopher named Bonnie Steinbock.)
 
Other arguments for active euthanasia cont'd
5)   Would help to reduce costs – end of life care will place increasing burdens on HC system.
6)   Medicine already practices what amounts to active euthanasia – doctors administer pain relief drugs knowing they may hasten or cause death.
7)   Polls indicate that a majority favor permitting active euthanasia. (How relevant is this?)
One final consideration in support of legalizing euthanasia or assisted suicide
   Recourse either  to  assisted suicide or active euthanasia should be seen merely as one possible course of medical treatment or intervention among others, which should therefore be decided through doctor/patient consultation alone. There is no good reason for society or the government to become involved.
   - Tom Beauchamp
Position of the AMA
 
Rachels notes that the American Medical Association condemns active euthanasia and criticizes them for this stand. The AMA policy on euthanasia states that
“Physician assisted suicide is fundamentally incompatible with the physician’s role as healer, would be difficult or impossible to control, and would pose serious societal risks.” 
  “The AMA’s retention of its anti-euthanasia policy is in significant part attributable to the repeated mobilization of grass-roots pro-lifers, and especially pro-life physicians, who have urged delegates not to betray the medical profession’s long history of protecting vulnerable life.” 
   (Burke J. Balch, J.D., Director of the National Right to Life Committee Department of Medical Ethics.)
 
Canadian Medical Association
The CMA does not explicitly oppose the legalization of euthanasia, but implicitly  warns against it:
   “If euthanasia or assisted suicide or both are permitted for competent, suffering, terminally ill patients, there may be legal challenges, based on the Canadian Charter of Rights and Freedoms, to extend these practices to others who are not competent, suffering or terminally ill. Such extension is the "slippery slope" that many fear.”
 
Arguments against permitting Active Euthanasia or Assisted Suicide
0. Active euth is killing, and killing is intrinsically wrong – no other reason is necessary.
0. The medical prognoses on the basis of which decisions re euthansia are made are uncertain.
0. Incompatible with the mission of HC, which is to preserve life.
0. Would put too much power in the hands of the medical profession.
0. Might lead to distress or guilt for doctors or other HCPs.
0. Might put pressure on vulnerable patients, especially the elderly, to accept euthanasia, even if that is not what they really want.
0. Slippery Slope Arguments: 
-from voluntary active euthanasia to non-voluntary or involuntary euthanasia
-might weaken society’s commitment to provide optimal care for dying patients, or weaken the prohibition against killing …
 
Evaluation of Arguments Against Active Euthanasia
1. Killing is intrinsically wrong 
0. Even if killing is intrinsically wrong, this should not be given absolute weight. The wrong of killing must still be weighed against other wrongs or evils.
0. Killing is not intrinsically wrong – what is intrinsically wrong is to harm a person. 
      Most of the time killing a person is a harm to that person, and so most the time killing is wrong. But sometimes killing a person is a benefit to that person, and in such cases may not be wrong.
 
0. Uncertainty of Medical Prognosis
0. The medical prognosis may be certain for all practical purposes
0. Even if there is uncertainty, patients can be fully informed of this and still given the right to decide for themselves
0. The same uncertainty is present in the case of passive euthanasia
 
0. Incompatible with the Mission of HC
The American Medical Association says that active euth is "contrary to that for which the medical profession stands," whereas passive euth is approved. 
But it is too simplistic to say that the purpose of medicine is to preserve life. 
Medicine has more than one goal or purpose – to prolong life, to relieve suffering, to promote the medical well being of patients, and so on. Sometimes death might be in a patient’s best interest.
0. Too much power in the hands of medicine
· The response to this objection is that careful regulation of the practice of active euthanasia can prevent abuse
1. May lead to Stress/ Guilt for HCPs
0. No HC worker provider would be forced to perform euthanasia
0. Same problem is present in the case of passive euthanasia
0. This objection begs the question: HC providers should feel guilty only if they assume that active euthanasia is wrong
0. Putting Pressure on Vulnerable Patients
0. Can minimize the danger through careful procedures and regulations
0. Same danger is present in case of passive euthanasia
0. Even if it is a legitimate concern, is it enough to outweigh the arguments for active euthanasia?
0. Slippery Slope Arguments
No good reason why voluntary active euth would lead to non-voluntary or involuntary euth b/c there is a sharp difference between the different types of euthanasia. 
The burden of proof is on those who think there are slippery slopes to demonstrate this.
 
A Final Issue
· Should Doctors, or hospitals, have the authority to withdraw life support (even against the wishes of family members) if they judge that further medical treatment can be of no benefit to the patient?
· Medical science sometimes has the ability to keep people alive long after they can lead meaningful lives
· Families of patients in such conditions are often reluctant to allow life-support to be withdrawn
· The number of elderly patients is increasing (due partly to demographics) 
The Result: a heavy burden for the HC system 
 
Who should decide to withdraw life support?
 
1. Family members 
5. Family members should not have the sole right to declare whether life support should continue b/c this gives them an unreasonable claim on scarce HC resources
1. The patient’s doctors
6. The issues involved are not purely medical:
1. When is a patient's quality of life so poor as to make further life undesirable?
1. When has a meaningful life become impossible for the patient?
1. When is further medical treatment futile?
1. The hospital
7. Hospitals may be unduly influenced by purely monetary considerations
7. This would seem to leave us with something like position 4 as the safest, least objectionable course of action
1. Committees consisting of reps of various stakeholders (family members, doctors, hospital administrators, members of the public)

