Lesson Eight
Fact Finding - Who is responsible for finding the facts of a case 

O.J Simpson case fact finding example – issues with the collection of evidence (one of the investigated officers had a history of racism, evidence that there may have been blood samples tampered with, issues with the chain of possession as well) – verdict had polarized results (white people were upset by not guilty verdict, blacks were thrilled)
· One person in the investigation had history of racism and he lied on the stand about it – credibility issue with this
· The actual physical evidence seemed to have been tampered with, some evidence could have been planed
· This leads to issues in credibility, this is reflected by personal attitudes toward polices
· The jurors could have also been responding to personal experiences (most jurors were non-white), so maybe they believed that the L.A.P.D often did racial things against blacks
· Own personal experiences are going to effect the way that you see facts
· 
Responsibility for making Findings of Fact: 
· Trial convictions by a judge sitting alone – summary conviction matters
· The judge is the Finder of Fact and Law
· Trial convictions by a judge and jury – indictable offenses
· Jury makes Finding of Fact, Judge makes Findings of Law (instructs the jury on how the law will influence certain decisions in regards to evidence)
· Pretrial We often see trial as being center piece of criminal justice system – but there is really a lot of pretrial dealings that have bearing on findings of fact (especially in cases that never even go to trial because of plea bargaining)
· In these cases the facts are all agreed upon because they are pleading guilty
· Fact finding process is often form of negotiation between the defense and the crown (he admits he did this, this and this, but not this)
· Pretrial fact finding also has effect on who is going to brought into the system (belief that someone may have committed crime is a form of fact finding that will determine whether someone is charged)
· Wrongful conviction cases the evidence is often shaped a certain way before the trial begins (witness recollections influenced by police interrogations) 

Truthfulness in Fact Finding
· Not all information is presented, only the information that is going to influence the verdict
· Events need to be cast in a particular way 
· Bernard Getz Case – racial implications (man on subway pulled a gun on four young black teens for asking for money) – some saw Getz as a hero, others saw it as racism 
· Depending on what you believe it will influence how you view the evidence

Rules of Evidence
· Relate more to the rights of the accused or the rules of the Criminal Justice System
· Charter allows that if evidence is tampered with then the court can decide not to admit the evidence 
· if house is searched and Charter right is breached, the evidence can be excluded because there are other things at stake beside the guilty verdict, but keeping the reputation of the justice system
· ‘Hearsay Rule’ – something that you have heard from someone else but you have not heard it personally
· e.g, calling someone to the witness stand and testifying what someone else told them (don’t want rumor coming into the trial, want the facts to be reasonable and true)
· State of Mind evidence
· e.g assault trial and the defense is self defense and there is a witness who heard the complainant say that they were very angry at the accused – this would go to the state of mind of the complainant
· All evidence has to be relevant to the issue at trial
· Character of the accused is inadmissible because the focus needs to be on a particular offense, not the kind of person they are (sexual assault case cannot bring up woman’s past sexual history, because it is not relevant to whether or not the assault occurred)
· Ensures that the person is not going to subjected to a character assassination 

Fact Finders
- Expert Testimony
· There to provide the technical expertise that will allow the finder of fact to make decisions about things that are beyond the understanding of those in the trial process
· Charles Smith case – pathologist who testified that a man had killed his niece, but really he didn’t have the knowledge to even be a pathologist
· Juries
· Average people who bring to bear their common sense on interpreting the facts
· Since there are twelve there should be a range of experience in interpreting the facts
· Judges
· Expected to have a range of experiences and knowledge
· Issues in impartiality
· Judges need to be perceived as impartial
· Judges are not meant to discuss political issues in public so that they appear to impartial
R v. RDS
· Appeal from the Nova Scotia Youth Court, Sparks was first black judge in Canada and because of this a lot of her decisions were heavily scrutinized
· Case involved 15 year old black youth who had an altercation with a police officer – charged with assaulting police officer and resisting arrest
· Only evidence was the testimony of the accused and testimony of the officer – no real physical evidence
· After her decision it was felt that reverse discrimination occurred – assumed that police officers were always racist 
· Talks about the idea of the underlying levels of evidence and the personal experiences that people have to rely on, and how we think about the impartiality of the judiciary – Sparks brought her personal experience into the situation as a black Nova Scotian
· REASONABLE APPREHENSION OF BIAS – presumption of impartiality
· Doesn’t necessarily mean actual bias
· Have to prove that there is a reasonable apprehension of bias
· Question asked: what would an informed reasonable person viewing the matter realistically and practically conclude?
· Can’t rely on generalizations but need to focus on the facts

Juries
· Maximum punishment must be five years or more to be tried to be a jury (meaning we must be facing an indictable offense)
· We select jurors to ensure representativeness and no bias
· JURY ROLE – names of people that are drawn from various sources
· Once you have jurors called to be paneled both the defence and the crown are entitled to challenge each juror (peremptory – no reason for eliminating the juror or challenge for cause – can have as many as you want and must be because you believe there is bias etc. – must be able to show that a person has bias)
· Jurors have to take an oath that they will judge impartially and will also be instructed by the judge to be impartial – judicial cleansing
· Because the jury is made up of twelve people it should eliminate bias 
· R v Williams case – idea that you have to consider the possible effect of race 
· Aboriginal man charged on a series of robberies – defense said that potential jurors should be challenged for cause in order to ensure that they were not racially bias
· The law stated that before you could do a challenge for cause you had to prove reason
· Defense claimed that because of widespread bias toward Aboriginals it should be allowed to challenge cause
· Four classes of Partiality:
1. Interest – juror has a personal stake in the outcome of the trial
2. Specific – juror has attitudes toward specific case due to personal knowledge of the facts
3. Generic – juror has stereotypical attitudes about accused, victim, type of crime etc. 
4. Conformity – juror has been influenced by wide spread community feeling about the case

· in Williams there was Conformity 
· Supreme Court says that if there is evidence against a particular group and the accused is a member of that group then this is enough for Challenge for Cause:

 Must show the judge that this is widespread discrimination and then the challenge must show:

1. potential juror is racially prejudiced
2. ask if they are able to set aside that prejudice for the purpose of the case

· Issue is that some people may not realize they are prejudice, it is also difficult to drop that prejudice
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Lesson Nine
Fact Finding at Provincial Level (Sentencing Hearings)
· Sentencing at provincial level is a lower level crime and therefore sentencing normally only takes about a minute
· Most things at the sentencing hearings are not even imaginable at trial level
· Not much information providing about the accused at the provincial level
· In plea bargaining the process of negotiation is that the Crown will only present certain facts – facts are negotiated in plea bargaining
· In some cases the facts are less straight forward
· If there is a trial and not a plea the judge is allowed to rely on any facts that were proved in the trial that can effect the sentence 
· Jury trial – jury makes findings of fact and judge often doesn’t know what fact supporting the juries verdict
· Judge has to accept any fact that is necessarily implied by the juries decision
· R v Brown – accused charged with dangerous driving causing death 
jury came back with a verdict of not guilty of dangerous driving causing death, but guilt in just dangerous driving – he was driving dangerous but no causal relationship between the death and just driving 
· If there is a debate about fact witnesses can be called 
· The judge in the sentencing hearing can intervene and ask for certain information
· Hearsay is admissible as long as it is credible 
· Evidence is not sworn formally but given to the judge by the lawyers informally 
· Typically what happens is that the Crown will read the facts from the synopsis of the offense provided by the police and the Defense will provide information about the offenders background and history
· At sentencing information admissible is much broader than at a trial
· At sentencing they consider if they are likely to reoffend, the circumstance of the history that suggest leniency
· At sentencing you are making a broader inquiry about character meaning that at sentencing you may find that a lot of decisions made that are legal become relevant (if you are representing someone who is a good student etc. they are seen as a better candidate for rehab vs. someone who was a stripper) 
· Documentary evidence produced from a lot of sources (letters from employers) – this wouldn’t happen in trial because it is not sworn
· Challenging documents on the part of the Crown can be problematic because they can take many days to gather new evidence and is difficult to actually challenge
· People involved have a right to provide information – offender can make a statement to the court but cannot get into the facts of the offense
· A Victim Impact Statement can be made when the victim can state what damage was done to them, detailing how the crime effected them 
· Most are only given a form to fill out and not actually telling their full story
· Can only talk about the effect of the offense on them (damages caused)
· Not allowed to say what they think should be done to the criminal, cannot talk about the facts of the offense, cannot make comments on character of the offender 
· Not really a way for the victim to have their say
· If a defense lawyer is looking to get a lesser sentence they will try to make services in the community apart of the sentence so that they know they will be less likely to recidivate 
· Pre-Sentence Report :  compiled by a probation officer – provides judge with background about the accused and will include results of a risk assessment analysis (not meant to deal with advocacy) – will also include family and friend comments 
· Can be important in borderline cases (possibility of a non-custodial sentence) – gives judge more info about what this person is like
Affirmative Defences
· Lead to differences in mens rea/actus reus 
· Both mens rea and actus reus were proven – they are saying they did commit the offense and did intend to do it
· Have special circumstances recognized by the law
· Text: Roach talks about the idea of a justification and an excuse – not always clear where the dividing line is but a 
· Justification is a situation where you don’t convict someone on the ground that what they did was right (situation where someone made a choice of the lesser of two evils – commit crime to avoid more serious harm) 
· Excuse: situation where there is an acceptance of normal human weakness – this person behaved in the wrong way but the circumstance were such that they were so motivated by fear that you can’t blame them for what they did – others would have done it too
· Reasonableness: did the conduct depart from what a standard thinking person would do 
Self Defense
· Rules have recently been changed to simplify the section
· It now consolidates the old provisions in a more simple and straight forward way 
· Has become more specified and deals with more (e.g – size, age and gender now matter)
· No longer a strict objective test and is now a modified objective test (considering age etc.) – makes you realize idea of reasonableness is complicated
· R v. Cadwallader – 14 yr old boy who’s mother has died and lived alone with his father who began to start acting strange (suggesting he was going to kill the son)
· The son was in his room and hear his father come in the house with a gun and he was ranting about how he was going to kill the son – son took a gun and when the father came upstairs he shot him five times
· Was charged with manslaughter not murder (not specific intent to kill someone) – Crown agreed he may have been justified to some extent in self defense
· Lead to discussion about the age – what’s reasonable for an adult may not be reasonable to a fourteen year old
· Although you have to act reasonably if you are threatened with your life courts tend be fairly generous because they realize in the moment it may be difficult to be reasonable
· Must determine likelihood that the accused was threatened 
· Issue of reasonableness
· R v. Lavali – couple got into a fight after a party, long history of violence in the relationship – the victim (husband) picked up a gun and threw it at her and said either you shoot me or I’ll kill you so she shot him 
· Was charged with murder and raised defense of self defense
· Problem was that - the assault was not imminent (it can’t be something that might happen it has to be happening)
· Problem with reasonableness is determining how a reasonable person would act in this situation
· In the case of a battered woman it is admissible to give context to the idea of reasonableness (if we use an expert witness to fill the jury in about what the experience of battered women is like will show that the response to a situation is reasonable)
· R v. OConnell looks to the circumstances of a prison inmate – deals with reasonableness (he saw the signs of an impending attack)
· S. 35 – defense of properties section – have not included a proportionality requirement 
· S. 43 – allows parents/teacher for a defense if they use force a disciplinary measure – case where the section was challenged because allowing them to hurt the children was a violation of security of person – decided that some force was ok 
Defense of Necessity
· Suggests that in some cases you can break the law if they need to do so to avoid a greater harm
· R v. Dudley and Stevenson (case from law last year with the sailors who ate the boy)
· Dependent on prosecutorial discretion – sometimes you need a trial though to bring out the facts 
· An emergency due to circumstances not necessarily a threat from another person
· R v. Perka
· Accused was transporting a boat load of marijuana to Alaska
· When they were sailing the weather turned and the boat started to malfunction (at risk of sinking) so they turned the boat into shore
· Caught by police and charged with transporting narcotics
· Successfully pleaded necessity because they weren’t planning to commit a crime in Canada 
· R v. Latimer case: had to end her life because of pain and therefore acted out of necessity
· Argument was not accepted but they did set out the requirements because of this case 
· Three Criteria
1. Reasonable belief that there is imminent danger: Modified standard – consider whether a reasonable person would do this and consider the characteristics of the person
2. Reasonable belief there is no safe legal avenue
3. The harm caused by breaking the law is proportionate to the harm: Objective Proportionality Requirement: court decides if the harm caused by complying with the law was greater than the harm that happened by breaking it 
· Proportionality speaks to values and not protection
Duress
· Responds to the same issue as necessity – breaking the law when faced with a serious threat to avoid the harm 
· Refers to a threat from another person – direct
· Duress has been a conflict between how it is set out in the Criminal Code S. 17 and the Common Law defense of duress
· Compulsion by threats of immediate death or bodily harm – S. 17 – immediacy, person has to present
· Judge made defense that doesn’t include limitations – Common Law Defense
· R v. Ruzic
· At the time there was a lot of gang violence and the people did not have confidence in the police to protect them
· A man told Ruzic if she didn’t help him export heroin he would hurt her mother so she did import the heroin 
· Raised defense of duress but at the time there was only S. 17 and so the issue lied in the fact that the person threatening her was not there and it was also not an immediate threat so they raised a constitutional question and this is where the common law defense came from 
- Roche says that S. 17 is good but read it without the limiting factors
Provocation 
· Considered a partial defense
· Excuse not a justification because there is no proportionality
· Only applicable when someone is charged with murder
· Often used in circumstances where the accused was male and discovered that his wife had been cheating and caught them or caught his son having sex with a man 
· Does not mean you are going to be acquitted but if charged with murder it can reduce your sentence to a charge of manslaughter (no mandatory minimum on manslaughter unless there is a firearm involved)
· Wrongful act or insult not provoked by accused and not the result of the victim exercising a legal right 
· Violent response has to be sudden and before there was time for the accused’s ‘passion to cool’
· Act or insult must have actually provoked the accused
· Modified objective standard - An ordinary person would be deprived of self control by the act or insult
· Many feel this is outdated and should no longer be recognized 
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