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Pols 2300 Chapter 6 Summary 
Definitions 

Moral absolutes: Right or freedom exists or it does not. If it does, it must be respected in all cases.


Entitlements:  receive special protection under the law or constitution of the country 

Freedoms: individual’s liberty to do or believe things without government restraint


Rights: active role for the gvmnt. Freedoms suggest limited one.

‘Civil liberties’ or ‘civil rights’: all basic rights and freedoms of citizens, more commonly called ‘human rights’ (universal declaration of human rights) include some of the following:
Political rights, democratic rights, legal rights, economic rights, and equality rights. (Pg164)   

(see table 6.1 pg 165 for charter protections on human rights listed above)

On the origins and meanings of rights. pg 167

Rights arise from political struggle.  (Linguistic group claims the protection or promotion of their language as a rights would suggest a conflict between groups in that community about language.

*political struggle is a necessary condition for rights claim, but not sufficient. In order to be legitimate, must be successfully tied to one or more of society’s fundamental values.

Case of Henry morgentaler: Arguing that abortion infringed on the charter, section 7 (right to life liberty and security of the person.  (|Anti abortionists use the same section to argue against.)

Box 6.2: The more we try to put everything in a well worded entrenched charter, the more power we will be giving to lawyers and judges who study this profession. This explains why they may support an increase, as their opinions will hold more weight than a vast majority of “non-expert” legislators and voters.

The pre charter era;

Cases to be referred to; Reference re Alberta statutes (pg 170)

Saumur V. City of Quebec (171)

Switzman V. Elbling (171)
Attorney general of Canada and Dupond V. Montreal. (171)

The Canadian Bill of rights became law on Augist 10 1960, Proved to be major disappointment for civil libertarians.

Supreme court began to lose its “cautious approach”  (Case of Joseph Dry Bones ‘pg 172’ was considered a brief victory for minority rights)  

Cases that led to the demise of the Bill of rights : 

Hogan V. The queen. Pg 172
Attorney General of Quebec V. Blaikie (173) 

Attorney General of Manitboa V. Forest (174)

Reasonable Limits and the charter: Oakes Test

1) be rationally connected to the governments objective; 

2) should impair the right in question as little as is necessary to meet the government’s objective

3) the harm done to rights by a limitation must not exceed the good that it accomplishes.

Notwithstanding clause section 33 : a parliament or provincial legislature may declare a law shall operate even if it offends against section 2, 7-15 of the charter, 
Cases that apply the charter: 
law society of upper Canada V. skapinker (pg 178)
The queen V. Big M Drug Mart ( 178)


· The tendency for the charter to be silent on Econmic rights tends to give dominant economic groups the edge * The Dunmore (pg 181) ruling suggests the Supreme Court has become less conservative in matters of economic rights.

Individual Rights and freedoms.

Freedom of expression -R v. Butler (Box 6.5 (pg 184)

Freedom of speech- WIC Radio Ltd V. Simpson (pg 185)

.

Box 6.6 does the ability to spend money during an election campaign Jeopardize Democracy? (pg 186)
Majority says:  absence of spending limits would allow a group of people with common interests to pool their funds and dominate the political view effectively undermining a less funded group from effectively voicing its opinion in a similar way.

Minority says: Third party spending limits prevent the citizens from effectively communicating their views on issues during an election campaign.
Section 15 equality rights: Limited by: 

-Inability to effectively regulate private –sector relationships; employers, Landlords, realtors, 

-courts unwillingness to treat equality rights as superior to other rights in the charter, or to other parts of the constitution.

Relevant cases 

M v. H. (pg 187)
Egan V. Canada, 1995). (pg187)

Has the charter ‘Americanized’ Canadian Politics?

At first it was believed 3 things would happen as a result of charter:

1) elevate the importance of unelected judges and the courts, giving them more prominent role in determining important matters.

2)   it would undermine the operation of parliamentary gvmnt in Canada by diminishing the authority off parliament

3) it would generate a more litigious society in which individuals and groups are more likely to base their claims and political arguments on rights. By passing political processes in preference for courts.

The answer is not entirely. The judges that interpret the charter do so in a distinctively Canadian way. (Box 6.8) –pg 190

Difference boils down to this, “In the united states, just because you say something false and odious about the members of a group does not mean you lose constitutions Protection. Only when this speech becomes “Fighting words” or liable to cause violence does it loose protection from 1st amend.  In Canada, some speech is considered to promote hatred by its nature and is undeserving of constitutional protection.

Keegstra case highlights this difference.
Cases that highlight difference in American vs Canadian freedom of speech.  

R V. Keegstra (box 6.8, 190)

R.A.V v. St Paul

