
DCC3117 - Public International Law 

Defining International Law and Locating it’s origins 

5 Definitions

1. International Law is the sum of methods or devices which give an element of predictability to international relations (most abstract objective - locating origins many years before christ if this definition is used) 

· Ex: Carthaginians trade with an unnamed north african tribe and come with a boat and unload goods on the shore which is traded with gold (Stephen Neff reading) 

2. International law as referring to a substantive code of conduct applying to nations 

· 5th or 6th century after A.D. or Middle Ages

3. International law is viewed as a set of substantive principles that apply uniquely to States and being States subject to International Law 

· Around 17th century 

4. International Law can be defined as the integration of the world at large into a single community of nations placed under the rule of law 

· 19th century 

5. International Law as the legislative and judicial decisions of a world government 

· Utopian and not existent yet 

Using first definition of International Law and what it was in the beginning

Based on the first definition 

· Mesopotamia (first millennium before christ)

· Northern Indian (Vedic period after 1600 B.C)

- Classical Greeks (500 B.C)

· Areas characterized by dense networks of small international states which shared similar culture, language and values.
· Politically independent from one another 
· cultural unity and political fragmentation which come up in all three civilizations which allowed international law to surface

3 main categories where the civilizations developed international law

1. Diplomatic relations (envoys representatives sent to one another and body of rules developed for these envoys)

2. Treaty making (get together and enter into agreements) 

3. Conduct of war

4. Arbitration 

- specific to Greece

· finding a peaceful solution to the problem 

2 key elements of treaty making (invoking gods of both nations)

· good faith

· ensuring binding faith 

Roman Empire

· Developed unique approach to law

· Importing ideas and concepts of Greek philosophers (Aristotle) 

· Key idea of set of universal principles of justice which came to be known as Natural Law (Jus Naturale) 
Natural Law

· rules of conduct of authors present in all societies 

· Main school of thought that invoked the idea during roman imperial times (Stoic school - world seen as one single human entity) 

· Governed by the law of Nature 

· Main thinkers which pushed the idea is Cicero who wrote that the law of nature was spread through the whole human community and was unchanging and eternal 

· still holds influence of international law

Broadened by legal thinkers and social actors 

· Roman Lawyers

· Christian Church 

Middle Ages and Natural Law Era

Universalism and Medieval Natural Law

· Feudal times where political structure in Europe was infinitely decentralized and political entities broke down 

· Universality in law triumphed above political structures which were limited in scope

· Happened through 2 main structures

· Holy Roman empire which is a political entity and broadened in scope (962 to 1802) and covered territories of Germany, Republic, Italy, and Eastern part of France
· Catholic Church which fostered a universal reach to International Law 
· Natural law had an overarching scope and was intended to regulate all aspects of human and natural life 

· Before middle ages the Romans developed a subset of Natural law 

· Jus Naturale (everything in Universe and natural law
· Jus Jentium (law of people - an area that replicates general principles within the context of human relations which is a subset) 
· During the Middle Ages, complications with drawing out specific technical rules between the two distinctions 

· The law of people was viewed as only applying to people and not States or doctrine of International Law yet.

· Viewed as ethical system to guide human beings in relations amongst each other and no specific set of rules which were characterized as International Law 

· A just war was a concept which emerged 

· 2 approached to war in International Law 

· Jus Ad Bello which is the law of going to war
· Jus In Bello (what rules apply when waging a war 
· According to doctrine of Middle Ages, states could wage war as defense of aggression or to write a great wrong where you can wage war as a response (self defense which is a Just war)

· Conquest or oppression were unjust wars 

· Catholic Church had an interest that their rules would apply regardless of their political status or entity and applicable anywhere on earth

Pluralism and Italian city States 

· Italian city States at the time were subject in part of the Roman Holy Empire, however these states such as Florence, Venice and Tureen became very powerful in their own area and through an association called the Lombard league they waged war against the Roman Empire at the end of the 12th century 

· Gained political independence and Translated military victory into political gains 

· 2 prominent medieval lawyers start thinking about what political victories meant and how cities act after war was won and concluded that city states were independent political entities and were self governing and independent from one another but remained subjects of the Holy Roman Emperor. 

· Conceptualize 2 legal orders

· Supra legal order and infra legal order (first legal scholars of international law and legal orders still applied today) 
One of the main sources of International Law is State Practice 

4 Developments during the Middle Ages

1. During 11th century between Italian city states when they started concluding bilateral treaties among themselves with reciprocal guarantees of fair treatment

· guaranteed rights to foreign merchants in other states and fair treatment in other states

· one of the ancestors of bilateral investment treaties concerned with guarantees of fair treatment 

2. Maritime trading and sea faring community developed 2 main bodies of rules

· the laws of Oleron which governed relations between maritime merchants which are a series of court decisions 

· the Consolato del Mare which is a compilation of rules which took place in the 13th century through the maritime community of Barcelona which govern a broad range of activities such as rules of traders 

3. Conduct of war and law of arms

· described as international humanitarian law today 

· earliest concerns was the ransoming of prisoners of war 

· replaced the standard practice of enslavement and summary of killings

· Law of arms developed in the Middle Ages 

4. Colonialism and the European discoveries of Africa and the new world from the 14th century onwards

· posed a test to the universality of Natural Law and mainly through the Spanish conquest of Indian kingdoms in America and how Natural Law applies to these civilizations and their legal status

· Famous legal scholars Francisco di Vitoria looked into these questions and was an influential thinker and professor. Made many lectures and attracted many students and his transcripts of lectures became known as his legacy (most famous one about Indians and the right to wage war in the 1530’s) 

· Concerned the Catholic Church and the pope because a lot was at stake

· Vitoria concluded that the Spanish conquest was justified on the ground that the Indians had unlawfully attempted to exclude certain kingdoms from trade 

Classical Age (1600-1815)

· the willingness to consider state practice as a true source of law as opposed to viewing it as a mere illustration of natural law principles 

· Saw states as the sovereign political entities and behavior and actions as source of international law 

· Law originating in state practice on one side and natural law principles on one side and the era was dominated with conflict of both sources 

3 important thinkers in this Era

1. Hugo Grotious 

· Dutch writer who is known for his seminal work entitled on the law of war and peace which was published in paris in 1625. 

· proponent of natural law and a conservative in his thinking who perpetuated the intellectual outlook in the course of the middle ages 

· transformed international law by recasting the law of the people as the law of nations 

· Law of nations had 2 main features

· distinct from natural law and not just a subcategory 
· law of nations similarly to law of peoples was not meant to govern all aspects of human affairs but intended to provide a set of rules exclusively applicable to heads of state 
· concept of law of nations would later in time come to be known as international law 

· Jeremy Bentham coined that expression

· Law of nations also known as voluntary law 

· Not meant to replace natural law but to fill the gaps left by natural law and it’s general and abstract rules 

· pragmatic set of rules meant to be applied to specific situations 

2. Thomas Hobbs 

· British writer 1651, fiercest critic of natural law and not content with it being around and useful 

· Self preservation as only true natural right 

· within international law there is the right of self preservation and duty to perform contracts or promises which Hobbs saw as existing naturally 

· only way to construct a predictable system to govern international relation required of states to enter into as many agreements as possible and then states would have a natural law duty to comply with this (written or unwritten) 

· written as treaties and unwritten as customary rules of international law 

· views were unwelcome especially in the field of natural law 

3. Emmerich de Vattel 

· Swiss writer published in 1758 as the law of nations and acted as a handbook for lawyers and statesmen and written in a style for public audience

· quickly became influential not only because it was written in an easy accessible language, but it used a dualistic method which meant that he would conduct parallel analysis using natural law on one side and law of nations on the other side

· Looked at just war from natural law and entering into war, and then the law of war and what happens when you are in war and the rules that govern waging war through voluntary law and law of nations

Developments and State Practice 

4 Developments (Community of States and central to international Relations)

1. The emergence of strong central governments 

· During 1600 and 1815 where they emerged in Europe and legal personality distinct from the ruler which is important to create legal obligations and a sense of permanence (no longer linked to the leader)

2. Peace of Westphalia 

· 1648 and crucial impact on state sovereignty

· community of nation states was signaled by the peace of Westphalia which ended the war in the Roman empire and the 8 year war between Spain and the Netherlands 

· Which religion was going to prevail between Catholic and Protestant and power struggles between the most influential 

· 2 treaties were signed 

· Westphalian sovereignty as the beginning for absolute state sovereignty but it is not the case because absolute state sovereignty did not emerge until the 19th century 

· the Peace of Westphalia treaties were meant to govern the situation in the Holy Roman empire and maintain it as a political entity and a supra structure 

· Does not equate with absolute state sovereignty but furthered state sovereignty with 3 aspects
· by recognizing the full territorial sovereignty and integrity of the member states of the Holy Roman empire (300 princes) and imperial states could enter into treaties with one another and also with foreign powers provided however that these treaties did not cause prejudice to the emperor and the Holy Roman empire 
· Legal equality between states and all princes recognized as equals and sovereign and independent and fully controlling of the state as other princes are. 
· Non intervention of internal affairs within a state which was not fully established back then because Sweden and France acted as the guarantors of the peace and entrusted with a mission to intervene if peace treaties were not complied with. 
3. Balance of Power

· first manifestation through the peace of Utrecht in 1713

· balance of power formally articulated in this peace treaty which ended the war of the Spanish Succession which was fought among several European countries for the possible unification of Spain and France through one Urban Monarch which did not happen because it would have altered the balance of power in Europe 

· 3 results

· Union of France and Spain was averted
· Hegemony over continental Europe in france was amended 
· balance of power became part of international order 
· Doctrine of Balance of power is based on a just equilibrium between states which aims at preventing any one state to impose it’s will upon other states 

· according to the doctrine is the goal of states of self preservation 
· balance of power doctrine reemerged in reaction of the Napoleonic wars 

4. Economic Cooperation (FCN treaties - Friendship, Commerce and Navigation)

· entered into on a broad scale between 1600 and 1815 and used past 1815 

· Goal of these treaties is a reaction of mercantilism being the doctrine of economic development which focuses solely on competitiveness and putting national interests first without cooperating with other states 

· These treaties sought economic cooperation and increasing gain of states through cooperation with one another (facilitate trading)

1815 to 1919 (19th Century)

Public Law and system of Europe 

· following defeat of revolutionary and imperial France

· Consisted of U.K, modern time Germany, Russia defeated France 

· New peace settlement following Napoleonic wars and as a result the Holy Roman Empire was resolved

· 2 main components of peace treaties

1. idea of balance of power which was ensured by the concert of Europe (conference of Vienna) which later included France as well (Quintuple alliance) 

· Avoiding revolutionary outbreaks by France asserting their power and reestablishing themselves
· Political agreements enforced through these 5 countries and that system was named the Public Law and system of Europe 
2. idea of developing general substantive principles 

- 2 pillars

· making sure that political agreements were complied with
· Ensuring Status quo: respect for established laws, requirement of legitimate governments, and respect for property rights 
- To be legitimate had few sets of duties

· make sure responsible and efficient governments 
· Concept of Europe authorized military interventions during 1820’s and 1830’s to subdue revolutions in Naples and Sardinia and in Spain 

· Intervene militarily to grant independence to the Kingdom of Greece and Belgium (self granted prerogatives)

· Intervened diplomatically when Russia was asked to reach a measured and reasonable peace with Turkey and the Ottoman empire following the Turkish was in 1877 and 1878

· duty to ensure peace and stability

· 2 Humanitarian considerations came into play 

· Provide relief to oppressed Christian populations in the Ottoman empire (1860 in Lebanon where more than 10,000 christians were killed for religious purposes) 
· 1897 in Crete with respect to the Greek Turkish war and with regards to the Christians who were maltreated so the Concert of Europe intervened to make sure that Crete was granted an autonomous state status within the Ottoman empire 
Positivist Revolution

· dominated the 19th century

· positivist philosophy by Auguste Compte 

· Empirical as opposed to speculation or religion

· Became a religion in certain parts of the world such as Brazil 

· Impacted international law in 6 ways
1. Positivism saw positive law as the only source of law

· Positivism rejected natural law in its entirety as a binding source of law 

· Only source of law and eliminated connection between voluntary law and natural law

2. Positivism payed close attention to the sources of international law

· International law fundamentally derived from the will of states

· States created international law by expressing their consent whether expressly through treaties or tacitly through custom

· International law was between states and not above states 

3. Viewing international law as a means to an end

· Positivism replaced the medieval and theological outlook on international law by an instrumentalist outlook

· Reflected a technocratic approach given that positivist philosophy envisioned the world as being ruled by technocrats as opposed to politicians 

· Goals were decided by the state and political processes

4. State is the sole subject of international law

· states are the exclusive holders of rights and obligations at the international level

· came to possess international personality which came with positivism

· One of the rights is the right to self preservation

5. Dimension of pluralism 

· positivism insisted on the dimension of state interests

· insisted on the competitive international environment in which states evolved 

· sovereignty of each state within its territory infused its laws but also international behavior (values, traditions, aspirations...)

· sovereign equality of states became the fundamental cornerstone and central dogma of international law 

· recognized uniqueness of each state and its sovereignty over its territory and it’s equality (each had a voice which could be equally heard)

6. Neutrality of international law

· depoliticized international law 

· contrasts with natural law and removed the dimensions of international law

· considered issues from a neutral standpoint and did not dwell on issues of national security or political issues which were not legal in nature

· Just war was not an issue to be discussed in international law because it was an issue of politics (war was inevitable so rules of it’s occurrence should be applied) 

State Practice during the 19th century

· characterized by the functional cooperation of states

· brought about a result similar to globalization whereby there are 7 occurrences 

1. International communication and transportation 

· state practice achieved great progress

· International river commissions were created to ensure freedom of navigation onto European Danube and Rhine rivers

· International and telegraphic Union

· International intergovernmental organizations 

2. Reducing economic barriers

· especially with respect states gathering to reduce tariffs

3. Freedom of movement of peoples

· migration left Europe for America and Canada and passports were unnecessary

4. Freedom of movement of capital

· linking of currencies to gold standard was very easy

5. Multilateral treaties

· international conferences which were held for treaties to become applicable

· started appearing in the 19th century (such as maritime trading ratified by 40 nations)

6. Peace settlement of Disputes

· 19th century marked international law

· many arbitral tribunals created to resolve disputes 

· Jay treaty which was meant to solve disputes following the American Civil war for peaceful resolution

· 1871-72 which was the Alabama arbitration instead of war

7. Professionalisation of International Law

· senior diplomats, government lawyers and academics gathered thanks to the Institute of international law and the International law association which allowed international legal practitioners to get together and exchange ideas 

20th and 21st Century 

· period between 1919 and 1939 was marked by the creation of the League of Nations which although was a promising institution, it was tainted by its association with the Treaty of Versailles which ended the first World War which was hated by Germany and undermined it’s legitimacy 

· Conservative int hat it made no fundamental change in the sovereignty of states and it aimed at regulating behavior between states including waging war and peaceful settlement of disputes

· Bold in that it provided for automatic enforcement action against any league member state which would wage war in violation of the peaceful settlement dispute required 

· no military intervention could be undertaken and economic sanctions were used once against Italy through it’s invasion of Ethiopia which failed to help Ethiopia which was still ruled by Italy and questions it’s efficacy 

· PCIJ was set up in the Netherlands and settled some disputes by creating a body of nations

· various multilateral initiatives on human rights with the protection of minorities and the relief of refugees

· after 1945, the united nations, the U.N security council, and the International court of justice were set up

How to define International Law today?

· International law today is the law of coordination and not subordination 

· states have created international law themselves and are responsible for it’s enforcement so there is no supra structure to tell them the rules applied were not applied correctly

· comprehensive and sophisticated legal system which operates exclusively in a national environment and acts as a formal binding conduct regulating system for states whose main objective is to reconcile conflicting interests. 

discard part 7 for today 


