ADM 3360	Business Law	Lecture 3 (Chapter 13, 14)
Chapter 13 "The Agency Relationship"
The Nature of Agency:
· Agency: A relationship that exists when on party represents another party in the formation of legal relations.
· Agent: A person who is authorized to act on behalf of another.
· Principal: A person who has permitted another to act on their behalf.
· Two Key Relationships at Play: (1) The relationship between the agent and the principal and (2) the relationship between the principal and the outsider.
· Outsider: The party with whom the agent does business on behalf of the principal.

Creation of Agency:
1. Agency by Agreement: Done either verbally or written (ex. employment contract). Normally involves the principal authorizing an agent to act on their behalf and the agent agreeing to do so in return for some fee or other remuneration.
2. Agency by Necessity: Creation of an agency based on necessity. (ex: if you get hit by a bus, who is your power of attorney?)
3. Agency by Apparent Authority: The power that an agent appears to have to an outside because of conduct or statements of the principal. (ex: an accounting firm tells an accountant to be in-charge of the marketing strategy).
4. Agency by Ratification: An agency relationship created when one party adopts a contact entered into on his behalf by another who at the time acted without authority; agent exceeds his authority and the principal ratifies his authority.

Duties in the Agency Relationship:

Duties of an Agent: They need to exercise and work inside their authority.
· (1) It is implied by your position in the organization, (2) it is required so that you can exercise your task, and (3) because it is part of the trade in which you operate.
· Fiduciary Duty: A duty imposed on a person who has a special relationship or trust with another.
· Fiduciary: A person who has a duty of good faith toward another because of their relationship.

Duties of the Principle: (1) Must pay for the service rendered by the agent, (2) provide the tools and training needed by the agent, (3) Reimburse the agent for reasonable expenses, (4) Indemnify against losses or claims incurred in carrying out the agency business.

Contract Liability in the Agency Relationship:

Liabilities of a Principal: The principal is liable for the agency contract.
· Undisclosed Principal: A principal whose identity is unknown to a third party, who has no knowledge that the agent is acting in an agency capacity.
· Unnamed Principal: The agent is not liable because the outside party knows there is a principal.

Liabilities of an Agent: The agent cannot go outside of their authority.
· Warranty of Authority: A representation of authority by a person who purports to be an agent.
· The agent is liable to the principle when they do not conform to the agency. Ex: Unions.


Chapter 14 "Business Forms and Arrangements"


Partnerships: A business carries on by two or more persons with the intention of making a profit.

Four Factors of a Partnership:
1. Trying to create a business that comprises of a product, service, profession, trade, etc.
· There is a shift towards regulatory professions.
2. Put things in common when a partnership is made.
· What you bring in stays in the partnership (ex: chef specialties with a restaurant).
3. A partnership can include a joint venture agreement.
4. View to Profit: Your primary purpose is to make profit.

Issues of a Partnership:

Agency: Every partner is an agent of the other partners.
· When a partner makes a business decision, all partners are liable for the outcome of the decision. 
· The only exception is if the outsider was unaware that the partner did not have the authority to make such a business decision.

Financial Liability: Each partner is fully responsible for all the debts and obligations of the partnership and not just for some appropriate proportion.
· Joint Liability: Liability shared by two o more parties where each is personally liable for the full amount of the obligation.
· Limited Liability: You are required to secure your assets. If we can't secure our personal assets, we may need to use them to pay off the partnership debt.

Level of Taxation: The level of taxation for a partnership is the highest rate of an individual. Corporate taxes are lower than the highest individual tax rates – offset by tax exemption and returns.

Equality: All partners are equal if there is no specified agreement.

Transferability: The partnership does not provide for the ready transfer of interest from on owner to another. 
· Partners do not individually own or have a share in specific partnership property.

Reasonable Expenses: You are entitled to be reimbursed for reasonable expenses.

Termination: Specify details on how to terminate the partnership agreement.
· There must be a way to leave the organizations without being subjected to costs.
· The agreement of the partnership and termination must be registered, otherwise you are still a partner and still liable.





Lecture Content
Agency – A relationship that exists when one party is represented in order to form legal relations; someone is building a relationships so the other party will form with outside people a legal relationship
How do we create an agency?
· There is a term or an agreement – a verbal or written term
· Authority – is there actual or apparent authority? The notion of authority may change over time, position, and events
· Actual authority expresses the obligation: (1) implied, referred by your position, (2) necessity to carry out the task, (3) custom or trade
· Apparent authority an agent appears to have authority with an outsider either because of conduct or statements of the principle. The employee can do these other tasks
· Necessity – example the doctor needs to operate on you because you are in life threatening circumstances and the doctor rips off your cloths; what do you need to do in a special circumstance, immediate?
· Ratification – a party exceeds its authority; the principle knows there was excessive authority and the principle will ratify that authority (can be done retroactively)

Duties of an Agent.
· Work in a fiduciary capacity – in a position of special relationship of trust – you have the duty of good faith of others; you are in position of power and should work in the best interest of that power. University student and professor, police and person, etc. 
· Follow orders – you need to follow legitimate orders that are given. 
· Make full disclosure of information
· Avoid conflict of interest
· Avoid serving principles (the person creating the relationship) 
· Avoid making a secret commission
· Using the equipment and assets of the principle (acceptable as long its not abuse) 

Duties of the Principle
1. Pay for the services/agency – when you are an employee, you want to be paid by your employer. Create that relationship. Pay the commission, real-estate commissions. 
2. Provide instructions – provide norms and rules; these are the work conditions, these are manuals for employees, these are how we organize etc. make sure rules are clear and spell them out
3. Provide training if there is a specific task – the more something is technical, the more training is required; we are liable if the individual isn’t properly trained. 
4. Provide rules of protection and security – you have to be defended if someone is suing you as an employee, as they have to take precautionary measures to protect you
5. The agent is informed of any major changes including changes to its authority – obligations to inform for major changes
6. You will serve the best interest of the agent – when you agent is working for you, your duty is to take care of them. Making sure they have a process of reimbursements, indemnify against losses, to support the agent in the execution of the contract, etc. 

Liabilities in terms of Agencies
1. The principle is always liable for the conduct of its agent
2. When there is apparent authority created by the principle, then the principle is liable.  How to create that apparent authority: conduct, words, describing to others what he can do
3. Excessive authority of the agent – when the agent exceeds his authority, the principle would have a choice to ratify the excess – agency by ratification. You were not support to do it, you did it, but now you accept the consequences. BUT if the agent exceeds the authority, outside the authority, then it is not (police car using his car to shop at Wal-Mart, not his duty). 
4. The agent does not disclose the principle – the agent would be liable if he doesn’t disclose his principle. If the principle says the principle is liable but the agent doesn’t disclose it, then the principle is still liable. 

[bookmark: _GoBack]Each time you push the envelope, it becomes the standard that the next person uses to push the envelope. 
Power of attorney
You need to have a power of attorney for (1) yourself and one for your (2) assets. 
Who is going to speak for you if something happens to you, for example you get into an accident.
· “Substitute decision act” – it deals with mental incapacity; the person is unable to understand information that is relevant to making a decision or is unable to appreciate the reasonable foreseeable consequences of decision of lack of decision
· “Guardian of Persons” – a guardian may be 16
· “Persona care” – includes health, nutrition, shelter, clothing, hygiene, safety 
· “Compensation” – for the power of attorney get paid
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