Textbook optional

Answer: clear, correct, comprehensive

Grade:55%+45%



Jan.18
Two sources of law:
Legislation—Statute,Code,Act
Common-Law不成文法: (principles in past cases)
1. judge-made law
2. precedent: past cases are relevant to current decisions before the court

Criminal Law:
-Characteristics: 
1.the victim of a crime doesn’t bring the precedings, doesn’t start any court action. It’s the state bringing the wrong doer to. The state brings the precedings.
2.’guilty’ of the crime(do not use guilty in law terminology)
No direct benefit to victim

Civil Law:
The victim directly bring the precedings.
1. Liable(liability) for breach of contract, liable for the legislation
2. Consists of Contract Law and Tort Law
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]Tort Law: similar to criminal law.----- Intentional Torts & unintentional Torts
Intentional Torts:
Defamation: An intentional Tort where the reputation of victim is damaged by untrue public statements, may by the tortfeasor(someone who committed the tort)
-libel: when the form of communication is in writing (newspapaer)
-slander: when the form of communication is verbal
Unintentional Torts: (negligence)
At the end of question: What liability in tort law arise from this facts?----give hypothetic in unintentional torts.
AW:This question raises issues of unintentional torts--negligence 
explain the definition of tort: To compensate the victim, not punish the wrong doer, provided fault is found.

26min
Plantiff 
Defendant: who is respond for the civil law
(Use Plantiff&Defendant in the initial of your answer, then use the names given in the question.)
Eg.
The plantiff is NR Rail, one of the defendant is xyz engineer. 
Another potential defendant is the architect. So xyz and the architect are potentially concurrent tortfeasors.

Vicarious liability: the employer is liable for the torts committed by the employees. (why?) the employer has better financial statement than the employee---the deep pockets theory. With the benefits of the employees, it also comes to responsibilities of their work.
Only one of them could be found responsible
Concurrent tortfeasors: possibly two or more people are found to be liable with the tort at the same time.

Test of negligence:
Introduction….     (The standard of proof is lower—on a balance of probabilities) reasonable doubt
Provided the fault is found, the main goal is to compensate the victim, not punishing the wrongdoer. The plantiff is NR, one of the defendants is xyz based on vacarious..liability, namely the employer xyz is liable for torts committed by employee, here S. Another defendant is the architect , therefore xyz and the architect are potentially concurrent tortfeasers , they are potentially liable to NR at the same time.
NR RAIL must prove 3 things On a balance of probabilities.

The plantiff(NR RAIL) must show 3 things On a balance of probabilities
(1) The defendant owed the plantiff a “duty of care” no not
Is it reasonably foreseeable that plantiff could be injured as a result of defendant’s action? Yes, therefore, the defendant owed the plantiff a duty of care.
(Xyz owns NR RAIL a duty of care, because it's reasonably foreseeable that NR RAIL could be injured as a result of xyz’s work. For the same reasons, the architect owes NR RAIL a duty of care.)

~When talking about tort law, do not mention the contract.
(2) Whether the Defendant(s) breached its(their own) duty of care 
establish a standard of care, the defendants fell below the standard of care. therefore, defendants breached the duty of care 
(I believe a reasonable arch would be hired pass on all relevant and important information. It seems that the arch met the standard of care. Therefore did not reach the duty of care)?????
Architect doesn’t breach its duty of care. Therefore, he is not liable?
(XYZ breached its duty of care.  I believe that a reasonable engineering firm would ensure that proper accurate calculation table were used for design investigation. Here, XYZ fell below that standard of care, therefore breach their duty of care. However, the architect has met the standard of care, therefore the architect didn’t breach his duty of care.

More than one defendant?
(3) The plantiff’s injuries are a direct result of that breach(es), (but for/except for) that reach of duty of care, the plantiff would never be injured.
(It’s clear that NR Rail’s injuries were a direct result of xyz’s breach, except/but for having used the incorrect design tables, the passenger’s injure will never occur) ----causal connection

Conclusion: Therefore XYZ is liable for negligence to NR

To determine the amount (what damages are entitled to)
-Injuries: injury to property,etc (collapse tunnel)---  wide range
-Damages: the amount of money given to you to compensate the injuries.

“Plantiff is entitled to reasonably foreseeable damages”
NR is entitled to reasonably foreseeable damages, which in this case would likely include--- 

Found only one defendant is liable----the end of negligence analyze.
If there are more than one defendant are concurrently liable--- (Therefore the xyz and architect are concurrent tortfeasers.) The court is required to divide the portion of liability between defendants. That depends on relative degrees of fault. State your own opinion of relative degrees of fault at the end of the answer.
(xyz and architect are equally of their fault.)(XYZ is 90% liable; architect is 10% liable for the negligence.)

Allegation
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OILI has a reasonably foreseeable breach of damage....?

Duty to Warn----arised in negligence 

1st significant case: Hedley Byrne
How far the duty of care stands?
Court---Looking for reasonable foreseeability rather than given the information

Why a duty of care is owned?
 ….But additionally , OILI is relying on the specific education and professional skills.

Disclaimer免责声明:There’s no legal liability.
Default position


[bookmark: _GoBack]Third party disclaimer
*Case: Wolverine Tube

Acme is selling property, hire E Inc(environmental consulting firm)
Acme sold his property to Acquisitions Inc. The report of E Inc was shown to Acquisitions Inc.
(No direct contact between E Inc and Acquisitions)
E Inc has no knowledge of selling to Acquisition after 4 yrs
Another Environmental agency proved the report showed by E Inc is wrong

Answer:
this question raises the issue of unintentional torts, also called negligence. Provided fault is found, the main goal is to compensate the victim not punish the wrong doer.
We were told that Plantiff is acquisitions, and the defendant of this action is E Inc. Due to the principle vicarious liability, namely the employer E Inc is liable for the fault caused by employee  (Individual employee is identified)
Acquisition must prove 3 things on the balance of probability
1. E inc owe Acquisition a duty of care
  Because it’s reasonably foreseeable that Acquisitions could be injured as a result of E Inc’s work .And ultimately Acuiqisons is relying on E inc’s specialized skill, education and judgement.
2. E inc breached that duty of care
   (In order to prove… the court must establish Standard of care, that is what a reasonable environmental consulting firm would have done in this circumstance) I believe a reasonable ECfirm would spend sufficient time to invest. Therefore it appears E Inc fell below the standard of care, therefore breaching its duty of care.
3. Acquisition’s injury were a direct result of E Inc’s breach except for E inc’s incorrect statements
Therefore, if there’s no disclaimer, E Inc would be liable and negligence to Acquisitions. In this case, Acquisitions would be entitled to reasonably foreseeable damages ---The cost of environmental clean-up. However, the reports did contain disclaimer at the beginning. The language of disclaimer is similar to that of disclaimer in Wolverine Tube decegent…Ultimately there is no liability on the part of E Inc, just as the truth in both E and Wolverine Tube. Because Acquisition was warned ahead of time clearly that it was not legally allowed to rely on Inc’s report.


“Thin-skull” Plantiff
If the type of injury is reasonably foreseeable, you the defendant are reliable to the full extend to the injury of that damage.

Contributory negligence共同过失
The plantiff himself/herself is liable to his/her injury.

Strict liability---narrow application
  Simply if you do that act, automatically means you r liability. 

Negligence analyze 


