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Class #2


Case 1: Canadian Dyers Association LTD. V.. Burton
Facts: 
Negotiated was the contract for the sale of a house.
May: purchaser requests lowest price.
June: vendor states lowest price ($1650)
16 Oct: purchaser re-request the very lowest price.
21 Oct: vendor states $1650 to sell
23 Oct: purchaser sends $500 deposit and requests the deed be drawn up
27 Oct: vendor sends the deed to purchaser and requests closing date to be set.
5 Nov: vendor returns check- no contract 

Statements made of May, June, Oct. 16 are invitations to treat.
21 Oct: communication (1650 again) <offer
23 Oct <acceptance
The language used is important.
There was a contract, offer and acceptance of everything the has said for pricing, sending the deed… The defendant just decided to back out of the deal... probably because they thought the price was too low.

Cars on a used car lot: invitation to treat
Good on a home television network: itt
Original owner offers his house asks $5000: offer
 					__________________________


Case 2: Pharmaceutical Society of Great Britain v. Boots Cash Chemist (southern) LTD.
There was sale because even though the items were being taken from the shelves, acceptance was only achieved when the store accepted the payment of the price. All of the transactions were under the supervision of the pharmacist at the front door.

What action constitutes the offer? The court doesn’t tell us when the acceptance happens. It just says that it happens at the cash register.

					__________________________







Case 3: Carlill v. Carbolic Smoke Ball Co.
The smoke ball company said that their offer to the public was too vague because they included everyone in the world, but you can’t contract with everyone in the world…
The judge said that when someone makes a claim and backs it up like the carbolic company did, they usually do so with the intent of making money from it. They actually did make money fro mit because the plaintiff bought the ball and got influenza anyways.
The company was told to pay. They were only really offering to anyone who underwent the conditions of using the product.

Carlill sued on the collateral contract. She wasn’t suing the distributor, but rather the manufacturer because the manufacturer put out the advertisement.
The two kinds of contract in this case:
· Contract of sale
· Contract enshrined in the advertisement. 

Company’s arguments:
1) No time limit- vague of its terms
2) They said they were contracting with the whole world- Cannot contract with the whole world
3) They said it’s a mere puff, nothing to be taken seriously.
4) No communicated acceptance.
5) No consideration for the product

1) The court did not agree with the fact that wording was “vague”, there was a division amongst the judges as to the exact definition of how long, but agreed on a time nonetheless.

2) The test of if it’s just a puff, is how would a reasonable member of the public interpret it? (p.26). The Court of Appeal said it was an ad that was intended to persuade members of the public to use the smoke ball.

3) The Court of Appeal made the distinction that the company made an offer, not a contract with the whole world.

4) The argument of Carlill not accepting the offer/ the ad called for acceptance by conduct. Never asks to make a submission to the company for the challenge.

5) No exchange between the company and Carlill because (p.29) There are two sources of consideration.

Formation of a legally binding contract: 
You require an offer where the terms are close to certain.
An offeror can make an offer to the whole world.
Advertisements are not invitations to treat, but an offer.
Offers can be accepted by conduct.


Questions:

Suppose that Mrs.Carlill bought the smoke ball and used it as directed from the 20th November 1891. On 10th December 1891, however, defendant revoked its offer. On 11th December, Mrs. Carlill caught influenza. Could she recover £100?

She did follow by conduct- yes.


Case 4: Goldthorpe v. Logan

Mrs.Logan saw an ad in the paper that lip hairs could be removed permanently by electrolysis. 
She went to the clinic and asked if the hairs would be removed, she was told the results were guaranteed. 

She sues, Breach of contract- tort of negligence. 

She never accepted the terms of the ad by saying that she agreed explicitly to the doctor about the ad parameters. 
SHE AGREED BY ACCEPTANCE BY CONDUCT. THE NURSE ALSO OFFERED, BY TELLING HER THE PROMISES WERE TRUE.

The court awarded costs, plus $100.00.
(why?)- expectation loss.


Case 5: Blair v. Western Mutual Benefit Assn.

Mrs. Blair was a secretary for a company, one of her duties was to type up the minutes of the director’s meetings. 
While typing up a meeting, she learned that if she retired she would be given a severance package of $8000 in addition to her retirement.

Some months later she decided to retire and claimed the $8000.

The company denied it. 
The company did not give the offer to Mrs. Blair.
She did not retire in reliance in getting the $8000.

She made 2 admissions in her claim- she agreed that no one offered her the money.
She didn’t rely on the payment either. She just felt it was time to retire.

The BC court of justice said you cannot accept something where there is no offer.




What is a Contract: Promise or a set of promises which the law will enforce exchanged between two or more parties. And which may be performed immediately or in the future.

What does the law require for a contract: the law expects 5 different criteria before there will be a binding agreement: offer, acceptance, certainty of terms, intention to be bound at law, and consideration.

What is an OFFER: Is a proposition made by an offeror to an offeree. Coupled with an intimation of willingness to be bound by that proposition at law.
*An offer can be made in any form- it can be made orally, writing, by conduct (take bus).


The Statute of Frauds- 1677
Lists certain categories of contracts which much be in writing. 
Eg. Purchase of land.

R.S.O. 1990, c. S. 19

E.g. Contracts of guarantee- TD Canada Trust 

Consumer protection Act- s 37-40- any contracts made on the internet must be in a format where they can either be saved or downloaded.

The only exceptions to an offer being verbally, or otherwise previously stated are in for example the Statute of Frauds.

Negotiation: Is where you figure out if you actually want the product. 
We need to distinguish offer from negotiation.

What is an Invitation to Treat: pre-offer discussion between the parties. Where they talk about the terms under which they might agree.
1) Display of goods –a lot of shelves- invitation to treat
2) Advertisements- invitation to treat.
3) Auctions- invitation to treat
4) An offer must be communicated.


*Which statement is the statement to which proves the party wanted to be bounded by law.







Acceptance:


Acceptance: an acceptance is an expression from the offeree to the offeror of a willingness to be bound at law by the offer.

Consensus ad idem
“Agreement of the same thing”


**Acceptance must exactly match the offer**. It can be done in writing, verbally, or by conduct.

If the offer says that it will only accept acceptance by writing, you have to accept by writing at minimum.

Silence is not consent.

Livingston v Evans

Mr. Evans offered to sell land to Livingston for $1800.
Livingston replied said will give $1600 cash.
Vendor responded with cannot reduce price
Buyer responded, accepting offer.

Evans ends up selling to a third party… Livingston sues.

Is there a contract in the 4 communications? Court finds that there is a contract with Livingston.

The court finds that the acceptance of “cannot reduce price” is an offer and the acceptance of that rejection made a contract.


p. 56
Butler machine tool co. v Ex-cell-o corp.

The two companies send one another their standard form contract. 
27th of May- buyers place an order. By sending their standard form contract. (these are the terms by which we will buy)- it didn’t have a price escalation clause.
5th of June the manufacturers sent back a bottom tab that said there would be no price escalation.

There was a difference of £2982 between the initial charge and the escalation in prices.

Was there a contract?


Lord Denning: traditional way and his way. 

He starts by saying that there was a contract.

Traditional way: communication on 23 was offer, 27th was a rejection and counter-offer, 5 june, sellers returning tear-off contract paper… contract has been made.

His (better way): look at all the documents passing from the parties and glean from them whether they have agreed on all material points.
Then the battle of forms- 



Tywood industries LTD. V. St. Anne-Nackawic pulp and paper co ltd.

Anne said that the case should go to an arbitrator before court.

19 sept- purchaser invited tenders- please make an offer of what you want to buy. No arbitration clause.

26 sept- vendor (tywood) submitted a tender which had no arbitration clause.

7 nov- vendor submitted a revised tender still no arbitration clause.

6 jan and 3 july- purchaser sent purchased orders which contained arbitration clauses.

Judge does what Denning would do. Looks at what the contract is, and tries to find an arbitration clause…
Doesn’t see one…

Felthouse v Bindley

Selling owned property.

Felthouse buys horse from nephew; nephew puts all livestock (except for sold horse) of his farm for auction, auctioneer accidentally sells horse during auction.

Felthouse sues Bindley (auctioneer)

Jan.2nd: Uncle to nephew about difference in pounds and guineas thought to be paid
· You can send me the horse between now and March 25th, if you say no more about the horse, I consider it mine for £30 15 shillings

No reply from Nephew

Feb 25th: auction at nephew’s farm where horse was accidentally sold for £33
October 9th 2012
2:35- 5:35 Midterm – October 23rd 2012

Exam consists of 3 questions: do 2/3 questions.
On the midterm will cover stuff until October 16th as scheduled in the syllabus.
Cases have been removed- 
Toronto dominion bank, Williams and Roffey, Re. select move Ltd., M v A
-	-	-	-	-	-	-	-	-	-	-	-

Termination of an Offer.

3. Offers can be terminated over time.

1. Offer without an expressed provision toward its duration. “I offer to sell you my bike”

2. I offer to sell you my bike and my offer is open until Friday at noon.

Without provisions toward its duration: 
The law says the contract ends after a REASONABLE PERIOD OF TIME.

What is a reasonable period of time? - Relativity of importance. 
For fruits and vegetables, it’ll be relatively short.
The volatility of the market will also determine the legally subjugated period of the offer.

The court will look to what is reasonable. 
When the offer has a stated period of time, the offer will end at the end of the stated time period.

When an offer is stated to be open, it cannot be accepted after time has elapsed.

An offer is just a mere offer. An offeror can bow out and not be contractually bound.


4. Offer may terminate when “the occurrence of the condition”.
An offeror may terminate if some condition occurs. – After that condition occurs, it cannot be accepted.
Ex. Offer to sell her your bike, provided it remains in a pristine condition- if it becomes faulty, the offer has come to an end.



5. Offer terminates upon the death of the offeror.

However, it is possible to continue the sale if the item becomes a part of the deceased’s estate.


6. Offeror terminated becomes mentally incapacitated.



Byrne v Van Teinhoven

1st of October offer is made.
8th of October offeror revokes offer by post.
11th of October, the offeree accepts offer by telegram
15th of October, the offeree confirms acceptance by post.
20th of October, the offeror’s letter or revocation is received.

Lindley J.- There is no doubt that an offer can be withdrawn before it is accepted, and it is immaterial whether the offer is expressed to be open acceptance for a given time or not. 

Must the withdrawal communicated for it to be terminated?

Must the withdrawal actually be received? Yes, it has to be received before its effective.

Why can’t we treat the post office as an agent? Lindley says post office is not an agent because A state of mind not notified. The defendants have made the post office his agent. The initial offeror did not state that the post office was his agent.

“It appears to me that both legal principles, and practical convenience require that a person who has accepted an offer not known to him to have been revoked, shall be in a position safely to act upon the footing that the offer and acceptance constitute a contract binding on both parties…”


Dickinson (offeree) v Dodds (offeror)

Dodds offers to sell property to Dickenson until Friday at 9am. Thursday afternoon Mr. Dickenson’s agent (Mr. Berry) tells Dickinson that Dodds has been offering or agreeing to sell to a Mr. Allan. 

-Mr.Dickinson goes to the house and leaves an acceptance of the offer- it wasn’t given to Dodds.

Mr. Berry meets Mr. Dodds at 7am an acceptance given.
By Friday the house had been sold to Mr. Allan.
The court finds that there was no offer.

“Mr. Dodds” was not bound either in law or in equity to hold the contract until Friday at 9.
There must be a “meeting of the minds”- you have to make it known to the offeror that you are accepting, you can’t just make it known in general, the offeror has to actually know about your acceptance.

4. of course. Similar property. It doesn’t matter how many properties Harvey Foster purchases.



Errington v. Errington

Facts:

Father buys house for Son and daughter in-law. 
Father says that if you pay the mortgage, the house is yours.
The father dies, the father’s estate takes the house. 
The son and daughter in-law says no, we have a contract that if we pay off the mortgage they own the house.

The court finds for the couple. It does not find with precedent from the Carbolic smoke ball case. They are conforming and acting to accept the offer.

“The father’s promise was unilateral contract a promise of the house in return for their act of paying the instalments. It could not be revoked by him once the couple entered on performance of the act, but it would cease to bind him if they left it incomplete and underperformed.” Denning J.



Certainty of Terms:

Offer, acceptance, CERTAINTY OF TERMS, INTENTION, CONSIDERATION

Certainty of Terms: 
· it is the parties who can determine their own terms. 
· The parties are left to legislate themselves.
· 

You cannot have an offer of just offering… You have to have defined terms of the offer.




When do we have an offer to create legal relations?

Assuming that a court will enforce their exchange?

Intention:

The courts will use “would an ordinary reasonable person viewing the ____’s conduct conclude that intention was present?”

Was the offer of bringing beer to a party a social engagement, or was it an official legal offer and in turn acceptance.

There is a presumption that in a social context, there is no legal binding. – presumptions. Rebuttable.
We can have social and domestic offers that are legally enforceable.

Social and domestic context is sometimes rebuttable- if it’s a domestic contract. Legislation says that marriage agreements, maintenance agreements will be enforced.
For example- errington v errington

Balfour v Balfour

Mr and Mrs Balfour lived in Sri Lanka
In 1915, they went home to England. While they were in England, Mrs was diagnosed with arthritis.
Doctor said she should stay home, and Mr should go back to work.

Mr offered Mrs 30 a month, he returned to Sri Lanka after a month and then wrote her for divorce.

She sued him for breach of contract.

Mr is saying that it is purely a domestic conversation and no legally binding contract.

The question of whether there was intention to create legal relations.
Atkin J. found that there was no intention to create legal relations, therefore there was no contract.

If every domestic conflict was legally binding, the courts would be flooded with conflicts.
“common law does not regulate the form of agreements between spouces. Their promises are not sealed with seals and sealing wax…

He also thought there was no consideration, Mrs couldn’t even prove there was contract though a paper trail either.






Rose and Frank Co. v JR Compton & Bros. Ltd.

Crompton was a manufacturer of paper products

Rose was the main distributor in the US.
The presumption of intention is not binding to make it legally binding


Consideration: the price of a promise. We know that the law will not enforce all promises. Consideration must be present to distinguish a promise that the law will enforce and a promise that the law won’t enforce.
The difference between a contract and a gift.

The law will enforce a contract with the presence of a SEAL or a gratitious promise.

A seal is a little red sticker to seal the deal… so to speak.


1. Courts do not look into the adequacy of the consideration. The courts are not prima facae concerned with the fairness of the transaction.

We need to distinguish consideration from sentiment, motive for making the contract and a condition for the contract.

Consideration must be of some value.

Consideration is not sentiment- the emotional reason for making the contract.

“If you come to my class…” that’s not consideration.


Thomas v Thomas

Mr made a will, on his death bed, he felt he had not made ample provisions for his wife.
The night before his death, he told his brother (executor to the will) that he wanted his house to be given to his wife.

(p.169) 
He provided a house for his wife, out of his natural affection, provided she remain a widow, provided she pay the ground rent (municipal taxes), and keep the house in good condition.
Sentiment- not consideration, motive- to provide for her- not consideration, condition- not consideration.
Pays the 1 pound a year, is the consideration.



PAST consideration is not good consideration: what is past consideration? 
Will be considered: The act is at the request by the promisor, it is understood that there will be a payment, the payment is legally recoverable.

Lampleigh v Brathwait:

Brathwait, killed someone, asked lampleigh to ride to the king to get a royal pardon from the King.
He did so, after he got the pardon, Brathwait promised to pay him 100 pounds.

Braithwait changed his mind and didn’t pay the 100 pounds- Lampleigh says there’s no consideration.

(Para. 168)

Past consideration will be good consideration when 2 requirements are met- the act is at the request of the promisor and there will be payment.



· -	-	-	-	-	-	-	-	-	-	-	-

























October 30th 2012


Question 1:
The legally binding contract- look at the quotation.

Battle of the forms. Buttler case. Two methods Denning uses in that case. Companion case. Tywood. Livingston and Evans. Rejection and counter-offer.

When the question asks about a certain term, try and define it. We don’t enforce gifts in law, there needs to be consideration.


___________FINAL EXAMINATION MATERIAL__________


Promissory estoppel. 
The presence of a seal or a promissory estoppel. 

6 criteria of a promissory estoppel:
1- Must be an existing legal relationship- it’s not a promise out of the blue, it’s made to change a relationship.
2- It must be clear, there must be intention to be bound by that promise
3- Promise may either suspend or extinguish legal rights
4- There must be reliance on the promise by the promise
5- It must be inequitable- for the representor to go back on his representation.
6- P.E. does not create a new contractual relationship where there was not one before.
It cannot be used as a sword, as a cause of action. The PE can only be used as a shield by the defendant. Defendant can say- “Yes, but you said we were going to change it like this and I was relying on you...” Yes, but you said.”


Cases for PE

Lord Denning Presiding.

High Trees: p. 203

Facts:

· 1937 two parties entered into a 99 year agreement.
· The owner of a building leased flats to a tenant for 99 years. The plan was that the tenant was going to lease out the flats to sub-tenants.
· The terms of the lease were that the tenant would pay $2500 a year.
· Because of the war, the Germans were dropping bombs and so the tenant couldn’t live there.
· The tenant had very little money coming in. He asked the landlord if he could drop the fee per year to 1250 per annum. For the duration of the war conditions.
· Now the landlord is in receivership
· The landlord looks back at this and sees that the tenant hasn’t been paying the full rent for about 5 years.
· The defendant said, hey we agreed.
· The agreement wasn’t sealed.

Denning says that if the promise was sealed, then it would be enforceable.
It is not sealed and there is no consideration. The tenant didn’t take anything in place of paying less. 
Is it fair? For the landlord to try and enforce the original agreement.

Denning L. decided in favour of the tenant, so that there would be no back pay. However the tenant would have to pay the full amount from then on.
He called it a suspension of the original contract. 
There was no seal or consideration. 

He justifies this by stating (p. 204-205)

There are cases in which a promise was made … promissory estoppel. 
It was intended to be binding, it was intended to be acted on, and it was acting on.

The underlying reason for this case is equity. He had it in writing; it was just not sealed properly.
Equitable response to consideration.

It does not give a cause of action. You’d be asking the courts to enforce something. They’re asking something to reinstate something, not start something.


How do you distinguish High Trees from Gilbert Steel?
Gilbert was using the promise to pay more as a sword.
In high trees, the plaintiff was using it as a shield.

Should it make any difference who is presenting PE doctrine?
It shouldn’t make a difference.



DNC builders v Reese

Facts:

DNC did some work for Reese.
Reese made some payment for the costs, but there was still about $480 to be paid.
Reese heard that DNC was in financial problems.
Reese said that she’d pay only $300.
DNC sent a receipt saying that the job had been paid for.
DNC went to talk to their lawyers.
DNC decides to sue for the $180 difference.

Reese’ argue PE because DNC made the promise to change the agreement.

Denning L. – he found for Reese. They must pay the full amount. 
He enforced Pinnel and Folks case.

p. 209 he talks about the practical importance of pinnel and folks. IN business a creditor will take partial payment in place of the full amount.
PE should only apply when it is fair and equitable to apply. P. 210

This case is not a proper case for PE to be applied. Because the use of changing the price was done on grounds analogous to intimidation. They would have agreed under duress.

Combe v Combe (coolm and coolm)

Facts:

Mr. and Mrs. Colmbi were getting a divorce.
When it was a two step process. Decri nici and decri absolute.
Between the two steps, Mr. Colmbi promised to pay Mrs. $100 per year.
After decri absolute, Mr. never paid anything to Mrs.
She is suing for back pay and from then on.

**It is NOT MAINTENANCE of the divorce.** for exam…
The wife application for maintenance, it was just a promise that MR. made.

The trial judge made MR. pay back payments and future payments.

The trial judge relied on High Trees.
A promise made with the intention to be binding and acted on, and it was acted on.

The MR. appealed.
Denning L. finds for MR.- he’s not required to pay anything.

Why does the MR. win?

Denning revisits High Trees; it’s not about enforcing naked promises, not supported by consideration.

Top of page 225
“It is important that the precedent set in High Trees should not be stretched too far.”

The wife is using the promise as a sword. She wasn’t relying on the money.
She had no consideration to exchange with the MR.

Where might Denning have found consideration. The wife didn’t sue for maintenance. Maybe the consideration was in the forbearance of not asking for maintenance.
He says that forbearance must be on the representor has to present forbearance. – this isn’t true though. 
Forbearance: refraining from acting on something.- not asserting a legal right.

THE COURT WILL NOT ENFORCE NAKED PROMISES UNDER HIGH TREES.


Looking at the parties:

Doctrine: Privity of contract.

Parties to the agreement are making their own rules. These people are making their own rules of law. They’re making their own regulations.
What does it mean to say that both parties are essentially their own government.

“Only the parties to the contract get rights under it, and only the parties to the contract can be subject to duties under it.”

Parties to the agreement cannot impose duties on external parties to the contract.
Why does it say that only parties under that contact get rights?
In the example of paying someone to shovel your parent’s drive way, why can’t your parents sue the person who didn’t show up for the whole winter.

The beneficiary of a “three way” contract is allowed to sue in order to enforce the point of the contract.

Trustee.

The settlor wishes to benefit someone with their property (money, house, whatever)
That someone is called the beneficiary- they may be a child, or anyone who isn’t capable of owning such property for whatever reason.
The settlor decides to establish a trust. 
They convey good legal title in the assets to a trustee.
Settlor is giving up all rights to the property so that the trustee will manage the property for the settlor and will give it to the beneficiary.

The question comes in when what happens if the trustee doesn’t properly enforce the agreement.


The beneficiary can sue the trustee.
Insurance:
I will pay premiums monthly. When I die and if Becca is still alive, she will get my premiums.
She is a third party beneficiary to this agreement.
What happens when if the insurance company doesn’t pay?
The beneficiary can sue the insurance company because they promised they would pay Becca when I die.


Employment:

Bailor___service contract___Employer
				    |employment contract
			                |
			        Employee

The employer will say they aren’t liable to any damage. Get insurance. 
Can the employee take advantage of this exclusion clause?

Can the employer sue the employee because it has been proven that the employee has damaged the goods?

Although the employee is a third-party, the exclusion clause contemplates the employee… 

If the bailor cannot sue the employer, and decides to sue the employee, the employee can be sued. It has to be implied in the contract.

Question…




Restrictive Covenant in respect to land

Essentially when a property that has an agreement that future owners won’t build or do anything prohibited on the land. 
Another owner of some land can sue the new owners if they breach this covenant because it lowers their house value.

Debt collection. Third party involvement.
Debtor is in debt to a creditor------ the creditor is in debt to an assignee.

Father goes to travel agent to book a vacation.
Airline tickets made out to mother, children.

Go on holiday, it sucks. 
Father decides to sue to loss of enjoyment of holiday.

Should the travel agency be required to reimburse the children and mother.- -- YES.
Denning says yes, wife and children were intended to be beneficiaries.


Don’t have to know about tweedle Dunlop and that last one.

JUST KNOW ABOUT THE DOCTRINE.







Terms of the contract itself. Not its creation, not yet it’s termination.

I. Mere Puff: statements made which no reasonable person will rely on.
OR
II. Misrepresentation: 
a. Definition
b. General Conditions of Liability
c. Type
Fraudulent, negligent, innocent
d. Remedies
Rescission, damages, indemnity
OR
III. Term of Main Contract: 
a. Proof evidence Rule
b. Sources
c. Types
d. Exemption clauses
OR
IV. Term of Collateral Contract: 

Parties negotiating a contract.

Tossing around yes or no for terms in a contract. Negotiations.
some of these negotiations become the terms of the contact.

They can become terms of a collateral contract. If you do this, because of our contract you agree to this contract which says you’ll be liable for this.

Suing based on a term, you can only sue on one of the above 4 possibilities.

When parties are suing, they don’t know what section the term falls under.

Misrepresentation: “best bike in the world”
Term of the Contract: 
Term of Collateral Contract.

November 13th 2012

The reasonable person test: would the person think that the statement was a mere statement that induced the contract or was it a term of the contract?

Where the representor has superior knowledge of a subject, a reasonable person would presume that that person is correct and what was said was a term of the contract.

**Parol evidence rule:** (Parol means oral)
Parol evidence cannot be admitted to add to vary or contradict a written instrument.
Parol now means any intrinsic evidence. Oral or written statements. Where you have a contract where the terms are written, the court will not hear any other evidence about the contract’s terms.

Isn’t the written evidence the best form of their interest in the case? Is what supports the parol evidence rule.

This was used to control the jury’s outcomes- there aren’t juries in this type of cases today.
Juries are quite likely to have sympathy for the plaintiff who is stating that there is something other than in the contract that they wanted it.

However, the parol evidence rule doesn’t reflect how contracts are made.

Exceptions to the parol evidence rule:
Extrinsic evidence is admissible in the following circumstances:
1. If it is there to question the validity of the contract.
a. The representee or plaintiff is saying that they are told “X” and “X” is untrue.
b. I was told something that was fraudulent or untrue.
c. Misrepresentation
d. Lack of capacity to enter in a contract.
e. It was done under duress.

2. To imply terms in a contract

3. When the contract is dependent on a specific condition. An escrow.
a. The contract needs to begin or cease to begin.

4. To show the capacities to which parties have entered into a contract.
a. Agents can sign a contract for their client. An agent will want to bring in evidence for what they were really contracting for, and the case will not be about the agent, but about the client the agent was acting under.

5. To interpret the contact itself.
a. Evidence to assist the judge to help him understand terms used in the contract.

6. To prove collateral contracts provided they do not contradict the main contract.
a. Halbut v Simon’s – collateral agreements.

7. Consumer legislation has overruled the parol evidence rule- it makes it abrogated. It does not apply. 
8. There are entire agreement clauses: this writing is our entire legal contract. And no external statements are a part of our agreement.





THERE ARE CERTAIN TERMS THAT HAVE TO BE PUT IN A CONTRACT BECAUSE THE COURT PUTS THEM IN
Implied terms:
1. Legislation
a. Sale of Goods Act- the goods will be usable for the required time for sale.

2. Custom of trade- trade usage.
a. A lumber yard, there is an understanding that the lumber will be cut in these sizes. 


3. The court itself. Certainty of terms. The courts must not make contracts for the parties.
a. Courts will refer to the officious bystander (business efficacy) test: 
i. The judge would try to imagine how the two parties made the contract- as a fly on the wall. Fleshing out what the parties understood and meant, but haven’t actually put it in the contract.

How we treat express term or implied-  whether we want to treat it in a classical approach or the Hong Kong firm.

A condition is a term that goes to the root of the contract, is fundamental to the contract, to a fundamental term to the contract.
A term that if breached would defeat the purpose of the contract.

The definition of a warranty: must less important term of a contract.
It does not go to the root of a contract, it is not fundamental of a contract. It’s the opposite if the condition. A term if breached would not defeat the contract.

Contract for the purpose of a car example:
People are buying a car which is road worthy where everything is operational and is assumed to be safe on the highway.

Any significant problem with the car being road worthy which makes it unsafe and not road worthy is a breach of the contract.

Classical approach: 
Innominate terms (Hong Kong Fur terms): If the breach was serious, we’ll treat it like a condition, if it wasn’t serious, we’ll treat it like a warranty.

Collateral contract: a statement made in the course of negotiation, we have to show an intention to create a collateral contract and it doesn’t negate or go against the original contract.

Cases

Dick Bently and Harold Motors (p. 376)
Facts
Bently was a collector of bently cars. 
He wanted to buy a car from Smith Motors.
Smith told Bentley that the engine had a replacement engine and it had done 20 000 km
Bentley liked the car and bought it.
Within a short time, the car became a considerable detriment to him.
Bentley brought the car back for a great number of repairs.
Bentley sues the vendor.
He frames either in an innocent misrepresentation or a breach of warranty.
The court decides that there was no innocent misrepresentation. 

The legal question is was the condition of the car a condition of the car.
L Denning decides that it is a warranty of the contract.
Because Smith is an expert in the field.


Hobrish? Parol (evidence rule)

Facts

Horish was a something in Saskatoon who signed a guarantee for a bank. 
Before he signed, he said that he had been orally told by a bank employee that it was for indebtedness of $1600 he would be let out of the guarantee until two other 

It was for existing and future indebtedness. 
The contract was the entire contract and no other evidence could be used. 
Guarantees must be in writing – statues of fruads.
Trial judge accepted Horish, found that he didn’t have to honour the guarantee.
The court of appeal and the SCC found for the bank.
They looked at the contract- the agreement clause. The court found tht parol evidence is not submissible. 
The court of appeal, the words said by the bank employee went against the intention of the guarantee.
No clear intention to enter into a collateral contract.


Bauwer v BMO
Carmen and construction and CPR
The court did what they did in Hovrish.
Judge found that there were oral statements- they applied the parol evidence rule.


Evans v Martsario
Facts
Italian exporting company –Mertzario 
English importing shipping company –Evans 

It was stated in the original contracts that the containers would be under the deck.
New tech made it so that containers are above the deck.
Oral undertaking- we will ship under deck.

Standard form contract has some clauses in it: Subject to conditions in writing by the customer, the company 
The company shall not be liable for loss or damage.

At some point the container fell of the deck and went to the bottom of the ocean.

So there’s the standard form contract and the verbal agreement.

The trial judge found for the shippers’ standard from contract.
The court of appeal found for the English company.

L. Denning: trashing Halbut simons- he’s wrong though- it’s not out of date.

Promises: when a person gives a promise with the intent that the other person will act on it. Intent is seen- it is enforceable. High Trees.

Lord justice Rosko says: parol rule is not applicable here. The proper approach is to look at the entire contract.
The court should look at all the evidence in the contact. Look at the totality of the evidence.
KNOW EVIDENCE OF BOTH POSITIONS IN THE CASE. READ THE CASES AGAIN AND UNDERSTAND THEM.
Hovrish trilogy.

Facts:
Shipping case
Dispute the owners of a ship and the charterers of a ship.
Charterers agree with the owners for 24 months on the sea.
The contract contained a promise that the ship would be sea worthy and that the owners would maintain the ship for the 24 months.
The ship was on hire- operated on 2 months, then it was off-hire for 5 months. There was a problem and it had to go back on shore. 
The ship would be available for 19 of the 24 months it was contracted for.
The charters wanted to repudiate the contract. The cost of ships had declined after the ship was off-hire.
The trial judge found that the ship was not sea worthy
The ship was negligently maintained by the crew.
The charterer could not repudiate the contract.- he thought that the fact that the ship was available for 19 of the 24 months of the contract.

In Maritime law, sea worthiness is a fundamental condition of a contract.

The trial judge did not treat sea worthiness as a warranty and not a condition.

Lord Justice Diploc reviews the traditional conditions and warranties approach.
He says that the basic issue is “when will an innocent party be relieved of their contractual duties?” that will depend on the nature of the breach, not the term of the breach, but the seriousness.
p.438-439 he reviews old world conditions and warranties.

I think we should look at the situation as when the time of breach.

Innominate terms. We should then look at the seriousness of the breach.

p.440- proper approach 
________________________________________________________________________________________________________

Exclusion Clauses:

Standard form contracts are everywhere- parking lot, credit card, go to a school. They’re not arguable- those are the terms of using the services. “we are not liable”. These clauses are open to abuse and are heavily abused.

- Why are they used?
- They are an expression of mass consumption demands. Someone making cars isn’t going to negotiate the sale of every car they make.
- Allocate risk- if something goes wrong, we’re not liable- it’s the other person in the contract- you.
- Used to predict the cost of production. 
- Reduce liability with a new drug.
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Material will begin after the midterm- promissory estoppel. Doctrine of privity.
Week 8 to week 12.

Essentially a theoretical question. Put as much info into the answers as possible.

Dec. 6th 7pm 

Treatment courts give to standard contracts and exclusion clauses- they are treated differently because of their nature.
The offeror is essentially saying that these are my goods, take it or leave it. So the courts don’t really need to look at the contract in any other way than what is said in the contract.

Courts are aware- 1920s courts developed series of rules to control the abuse in standard form contracts on civilians.
1970s- legislatures step in to further regulate it.




Exclusion clause questions:

1. Was the exemption clause incorporated as a term of the contract?
2. If incorporated as a term, on construction, does it effectively exempt the (proferens) party seeking to rely on it from liability? (proferens)- the person who offers the contract.
3. If the clause on construction exempts the proferens from liability, are there any overriding factors which limit or precludes the application of reliance of the clause?

The courts will go into the contract and see if the contract actually says that the proferens will be protected by this exemption clause. 
Are there any public policy reasons or other legal reasons why we should not enforce this clause?

Question of incorporation- has it been incorporated in the agreement?
Cases concerning incorporation by signature, notice, as a result of a previous course of dealing.

Signature: a party who signs a contract containing an exemption clause is bound whether or not he or she has read it, understood it or has notice of it.
L’Estrange v Gaucob (1934);
Old lady in whales who only understood Welsh.
She ran a smoke shop in Whales.
One day a man came to her asking if she wanted to buy a vending machine for cigarettes.
She said yes to purchase. She signed the agreement. She signed on the relying on the vendor.
She sued because the vending machine doesn’t work.
In the contract, there is an exclusion clause which says we don’t take any responsibility.
In law we privilege the signed agreement.
The court of appeal found that she had been induced into agreeing in misrepresentation.

We get the principle that we are bound by signature whether you understand it or have even read it.
The lady didn’t read the contract- she wouldn’t have understood the English contract.
Based on the facts, she would have lost- but it was the first of it’s kind.




tilden v clandenning:
Clandenning was at an airport and drove a rental car from tilden into a pole. 
He was essentially pardoned by the judge because the situation in which he signed the contract was too busy for any reasonable person to actually read the fine print.

Notice: three factors whether the plaintiff got reasonable notice of the clause. Sufficient to incorporate the clause.

1. Nature of the document:
Can only bind if the paper is a contractual document.
Go to a movie- you get a piece of paper.
OC transpo- pay fare.
Contractual document or not?
We look to see if a reasonable person would look to see the terms for entry to a movie?

2. Degree of notice:
Sufficient notice been given of the presence of an exclusion clause. Was the print in a prominent place, was it noticeable?
There is a higher degree of requirement on the proferens which asks for them to make their exclusionary clause noticeable. (red font, etc)

3. Time of the notice: 
Must be made known at the time of signing the contract. 
Man goes to hotel, checks in at desk.
Goes to room, closes door, sees clause says that they are not responsible things lost.
Leaves, comes back and stuff is gone.
Notice must be given at time of contract.

McCutcheon v David MacBrayne Ltd.
The proferens has to prove that the plaintiff has sufficient knowledge of the clause. Actual knowledge, not hypothesized.
Has the clause been incorporated into the agreement- they will look for a signature on the contract.
Where there is no signed contract, has there been reasonable notice. What would a reasonable person say?
Is there reasonable notice of an exclusionary clause on the contract? 
Was the clause incorporated? No.
The court can go on and assess damages.
Does the clause defend the proferens from liability?
How does the court go about strict construing the clause?
Treat contracts like the criminal code- the courts will read the words in a literal fashion. They won’t get into the philosophical discussion- they follow the same basic rule for strict construction rule. The impact of the criminal rule can take away someone’s freedom. We only send people to jail if they have literally done something that has gone against the criminal code.
Parties should only be bound by their words strictly construed.

Strict form rule:
What the courts think ought to have been in the contract are not important.
The courts can find the clause ambiguous.
If ambiguous, go to contra proferentim

The contra proferentim rule: 
ambiguity should be construed against the proferens.
Because it’s the proferens who constructed the contract.
If the proferens couldn’t draft a clause that can properly protect them, the courts go in the plaintiff’s favour. The proferens had the chance to make a good clause, but failed, the plaintiff could only accept.

Was the clause incorporated? Yes, what does it mean? Are there any overriding factors?
Factors: fairness in the bargain?
1.   Misrepresentational fraud.- Mistake L’Estrange and Graucob.
2.  Overriding oral undertakings- Evans v Merzario*** the agreement was to have the container under the deck not on the deck. Oral overriding. 
3.  Contract takes place within a fiduciary relationship. 
4. Unconscionable: where there is a significant bargaining disparity. The plaintiff is old, they don’t understand the language, take a medication which doesn’t allow them to make rational decisions.
5. Statutory overriding legislation: typically of consumer legislation. 

6. Doctrine of fundamental breach: 
Tercon v British Columbia- fundamental breach won’t be applicable 
–SCC
Lower courts are still using it.
1. What does it mean? 
I offer to sell you my car- you agree. You take it for a test drive and it seems to be running fine.
The day for payment comes and you give me the money and you take the car away, after 10Km the car breaks because there is something fundamentally wrong with the car.
The proferens has engaged in an act that breaches the essence of the contract. It makes the contract entirely different from what the contract promises.

Traditional approach called the 
Rule of construction: what does the exclusion clause say? It clearly excludes the proferens- sorry plaintiff, that’s what you agreed to. I promise to sell you a working car, but I’m not liable if it doesn’t end up working.
If the plaintiff accepted the risk of getting a crap car, the exclusion clause should be upheld.


Rule of law approach: the effect of the fundamental breach is to put an end to the contract. You have in turn put an end to the exclusion clause.
The contract no longer says what the court should do.

In Tercon adopted a three part test:
1. One must construe the agreement- what does it say?
2. If the clause protects the proferens, was the agreement unconscionable at the time it was made?
3. If it was not unconscionable at the time of signing, is there any overriding public policy for the clause to not apply?

Hutcheon v MacBrayne

Facts:
McHutcheon decided to ship his car from an island to the mainland of Scotland.
He went to the dock, he got his car on the ferry.
In the course of the voyage, his car fell off.
McHutcheon is suing MacBrayne for the loss of the car.
MacBrayne relies on an exclusion clause- p. 489
“there is no liability for any loss for any reason at all”- this was printed inside the small shack on the pier.
*Degree of notice was not sufficient*

Lord Reid: this was an oral contract, there was no contract- no signatures, no exclusions.
Lord Devlin: if there had been a previous course of dealing, if there was one, the clause would have been implemented in the contract at issue.
The test was subjective knowledge. There has to be subjective knowledge- the plaintiff had to have known of the exclusionary clause.
McHutcheon wins by both Lord’s decisions.

Thornton v Shoes lane parking
Facts:
Thronton parked car in garage he has never used before- it was new.
As he drove to the entrance there was a notice- all cars parked at owners risk. There was a vending machine gave him his parking ticket.
“It was subject to conditions displayed on the premises.”
Thornton just put his ticket in his pocket and that was the end of that.

Where were those conditions?
Two different places-
There was a pillar with more conditions written on it.
This pillar was in a stupid location.
At the office on the way out- there are multiple clauses written all over the place.
In putting his stuff in his trunk, he got in an accident.
Thornton was found for 50% of the damages, he is suing for personal injury- or his 50% of what occurred in the parking lot. 
Were the clauses given incorporated as a part of the agreement? No, because you were only exposed to the clauses after accepting into the contract.
All parking at owner’s risk- doesn’t mean owners too.
Reasonable notice test.

[bookmark: _GoBack]Karsales v Wallis p. 506

Wallis wanted to buy a car- went to karsales
Saw the car and it seemed to be in good running order.
He didn’t get the car right away, the lot needed to organize the finances.
A week later, the car was destroyed pretty much. Everything was crap.
Wallis refused to take possession of the car.
Wallis has two arguments- there is an implied term in which the car will be in the same shape when he ageed to buy it, and there was a fundamental breach of contract.

Karsales sues him because neither of his arguments matter.
“no conditional warranty that the vehicle is road worthy is given by the owner or implied.”

Judge finds that there was an implied condition. 
There was a fundamental breach of contract.

Rule of law- 507 middle of the page.

Traditional approach would have been to show that there is a clause- sorry, we can’t enforce the damages.
Lord Denning comes up with an implied term: He ignores the contract, he doesn’t interpret the term- he imposes his rule of law. 

Solway v Davis Moving & storage.
Facts:
Solway entered into Davis 
Solway’s house had rare antiques.
The stuff would be stored briefly overnight on Davis’ lot in the locked van and then moved to the next location.
That night it snowed. Davis moved the van onto the street and in the morning everything was gone.

Solway is suing for breach of contract.
Davis is saying that their liability is restricted to 60 cents a pound to a maximum of $7000.
Legislation says that in the Truck transport act, the limit shall be .60/pound for loss.

Trial judge found for Solway because the movers were liable because Davis gave a false assurance of the good’s secureness. Therefore the clause didn’t apply.

Court of appeal- 
Additional facts:
Solway had used Davis before- they were using them again because they like the service.
They also got extra insurance, but not enough.
This suggests that they were wise in how to move their stuff.

In the COA there is a 2:1 opinion finds for Solway
The dissenting finds for Davis because of these extra facts.

Majority agrees with the trial judge.
Plas-tex Canada Ltd. V Dow Chemical of Canada Ltd.

Dow knew that the resin Plas-tex was using was defective. 
There was leakage in the pipes.
They went into bankruptcy.
Suing Dow for defective resin.
The clause was unconscionable, unequal bargaining power.
Dow appeals the case to the AlbertaCOA 
COA said put it all together, it is unconscionable to enforce this clause. Dow knew, it’s not fair to enforce this clause.

Tercon Contractors Ltd v BC
Facts:
BC issued a tender for the construction of a highway in the province. 6 parties submitted bids.
BC decided it would design the highway itself then call tenders for someone to construct it.
In the original tender it said that only the original six people could bid.
There was an exclusionary clause- no bidder shall have any claim for participating in this. By participating, you agree to everything.

One of the bidders had no experience in blasting and digging. They went into a joint venture with an outside company. 
Brentwood and Tercon were shortlisted. 
BC chose Brentwood.
Tercon sues and argues that Brentwood was not eligible to be considered.

The trial judge found that the exclusion clause was ambiguous. 
The province was in fundamental breach of contract.
BC court of appeal found for Province.
This is a clear case. 
The clause is clear, it says that there is no compensation in no circumstances.

The COA 5:4 decision. 

We have to look at the minority decision.
Majority and minority agreed on the test, but disagree on how it should be applied.
Contra proferentim- the clauses are ambiguous- find for the plaintiff.
Binny thought the word participating meant participating.
Cromwell though participating in a fair bidding process.
Cromwell made up a new clause.- participating only means you’re liable if you participate in a fair bidding process.
Rule of construction or law
Rule of law- let’s make up a term, let’s see if it’s breached.

The theory is the SCC agrees no more doctrine of fundamental breach.

Test- without characterizing as  fundamental breach, unconscionable? Against public policy?

Pretty much Lord Denning’s approach in Karsales.

Do I like this clause? Is it fair? Let’s make a new one.
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Vitiating factors can bring a contract to an end.

Factors at the start of the contract, but only became present later on.

Duress:
Contract is valid, but “voidable” if induced by actual threatened or physical violence, or unlawful imprisonment of one of the parties in the contract. I did not give my real consent to the contract.

“Voidable”- Able or capable of being avoided once the plea of duress is accepted.
Make it void ab initio- from the beginning.
Barton v Armstrong was the most recent case of duress.

Duress of Goods:
Duress applied to chattels or goods. Refers to a situation where a party in possession of another’s goods demands more than is fair in exchange of the goods.

Economic duress:
The use of economic pressure in an excessive fashion to coerces the will so as to vitiate consent.

Undue influence:
Psychological pressure… A party with some kind of superior bargaining power can put pressure on another to influence the contract.
Mental oppression, coercion, compulsion, or the abuse of a bargaining position to induce the consent of another party, makes the contract voidable at the request of the party under duress.
Originally evolved in case law in fiduciary relationships- parent/child. Doctor/patient. Now it can arise in any situation.



Unconsciounability: 
Found where one party is uneducated, disabled, somehow inadequate by their life circumstances.
Where the plaintiff suffers from a significant bargaining impairment.
The terms of the contract are oppressive, the court will find unconsciounability.

Because it was induced by unconsciounable conduct.
The onus is put on the defendant to prove that they did not put undue influence on the party.
Harry v Kroitzegur BCCOA
Dumb guy sold his boat and fishing licence for cheap and won in unconscienabilaty. 
Community standards or commercial standards of morality.

Unequal bargaining power:
It’s not really usable because every contract involves one party with more something, whether its knowledge or money, than the other party.

Factors which appear later on after the initiation of the contract. Vitiate contract subsequently.

Illegality: 
Courts have refused to accept contracts because they are simply illegal.
Courts will say the contract is against public policy, or its against the public good, indurious to the public safety, or the contract stipulated for an eniquity- sinful conduct.
The contract is “contra bonos mores” – against good morals/ customs.
“Ex turpi causa nom orituv actio”- an action cannot be found on an evil cause.








Categories of illegality:
a) Contracts promoting sexual immorality: promoting- as in supporting for the future. To pay for future sexual acts. Promises to pay for past sexual acts- can’t be enforced because it’s past consideration…

b) Contracts relating to marriage: contracts between persons to marry another. Can’t support intermarriage between married people, divorce contracts, marriage brokerage- arranged marriages.
Against public safety: 
a) Contracts commit a crime or an act against the criminal code:
b) Contracts to defraud shareholders:
c) Contracts to distribute obscene prints:
d) Agreements by an insolvent debtor with the funds of another creditor:
e) Contracts engaging in a foreign state in which that state deems the act against public policy.
f) Contracts prejudicial to the administration of justice: an agreement to appear at the public examination of the bankrupt.
i. An agreement to pay a witness not to appear for testimony.
ii. Agreements to concoct reasons for divorce. 

If one party has received consideration that one party may end up benefiting in finding illegality- the loss lies where it falls.

Doctrine of repentance: where one party repents on the transaction before performing the illegality- then that party may get restitution to it.

Doctrine of in pari delicto: in equal fault. The parties can show that they are not equally at fault, they can get restitution.

Doctrine of severance: sever legal and illegal parts so they focus on the legal parts. The two parties may have contracted to a completely legal thing, with small illegalities, so the court will focus on the legal parts.

Doctrine of unjust enrichment: they will overlook the illegal parts, and just focus on remedying the unjust enrichment.

Doctrine of frustration: Parties are under an obligation to perform their promises. 
Paradine v Jane 1647 of the King’s bench
Two parties, landlord and tenant.
Tenant rented farm land for 3 years.
Tenant was going to repay the rent out of the crops grown. 

Exceptions: where the goods are damaged or gone by reasons outside of either party’s control, by death of one party, when other party becomes an enemy territory, supervening government interference- the municipality enforces a zoning law.

The loss lies where it falls. People are BOUND BY THEIR CONTRACTS, IF THEY DON’T ACT, THE LOSS LIES WHERE IT FALLS. Either by fault.

The courts started to take an equitable approach, because of supervening events, the two parties were now seen as victim parties and the courts wanted to make is that the loss was shared between the two parties.

THE FRUSTRATED PARTIES ACT.
· Calls for an equitable sharing of the costs of the contract.
