How to answer a case
What are the facts?
What are the legal questions? (conflicting issues)
What are the legal principles? (Definitions and concepts)
Define risk management and management of risks using legal explanation
From legal definition, elaborate on concepts
What is the judgement?
Decision making – answer the legal questions using the principles to the facts you’ve announced

5 or 6 facts
3 to 4 legal principles
Break them down and answer the question

Forms of business
	First form of business – sole proprietorship
		Individual that starts a business and will not have any legal structure that is associated to a corporation. Individual will create an entity based on his name or a commercial business name based on his sole ownership.
	-chipwagons
Beauties of sole proprietorship
· Simplicities
· Dealing the fact that in business, we need to make sure that we can run the shop
· If its not simple, it gets too complicated.
Negative side
· We need to make sure that liability is not an issue, as a sole proprietorship, one is liable for absolutely everything
· Because of liability, you have to deal with obligations
· Death with person
· Taxation based on marginal tax rates
· High revenue means high taxes
Biggest problem is when people expect everything to be handed to them
When we are out there in the business world, plan for things to go wrong

Second form of business: Partnership
· Dealing with the fact that it is an arrangement to carry on a business between two or more parties with the idea of putting in common assets and expertise with a view to profit
· Partnership can be any form of business arrangement (joint venture, selling popsicles, anything… )
· How much expertise do you bring to a business if its not going to last?
· Tiger woods “Play with his mistresses too”

Legal issues pertaining to partnerships
· Transferability – we need consent for the partners to transfer the partnership.
· Influx of capital – how much capital and assets will you be bringing
· Distribution of profit and losses -  wants to be equal (higher risk = higher pay)
· If facebook does not earn money within 5 years – it is dead
· Internet can no longer be free – it is killing businesses
· Partnership needs to be registered in every province where doing issues
· Unlimited liabilities – all your personal assets will be used in order that we can secure our debts – money in a pension plan goes in the deal
· Each of the partners liable the total sum of the partnership
· Every partner is an agent of the other partners – this is done in the course of business, it means that out there, we will be liable for the conduct of our colleagues. 

Limited partnerships 	- general partner that will pick up the whole tab, other partners limited in their obligations
· General partner has assumed most risks, also receives most profits

Limited Liability Partnerships (LLPs) – partners are liable for their own faults but are not liable for faults of colleagues
· Can only apply if appropriate insurance program allows limit to liability
· Lawyers and accountants have insurance package to be protected in liability
· Rent, lease, etcs…
· Large firms pay between 1-3.5 million / year just for lease

Corporations
· 3rd form of business arrangements
· 3 main elements
a) Body-corporate, legally separated from investors, does possess its distinct identity
b) Corporation involves body corporate – has its own creation, it is separate in terms of liabilities from the investors. Investors are only liable for the monies they invest
c) Corporation enjoys all the same rights as an individual except what would normally be subject to family law.
Ie Corporation cannot legally adopt a kid (for tax deductions)
Creation of corporation is subject to incorporation of documents
Need to follow a step-by-step creation of a corporation
Perpetual existence, unless it is dissolved. 
Taxation is a benefit of the corporation – have the lowest taxation of all business forms, specifically provided for tax rate on profits, not a marginal tax rate
Pay roughly 20% of taxes in Ontario
Management of corporation is made through Board of Directors
Officers will be chosen or hired by BOD

Transferability
-unless shares provide for restrictions, shares can be transferred to any buying party. In business, there is always restrictions on shares, to limit those that would want to join the corporation but are unwelcomed.  Ie people you don’t want to be associated with
Greater Access to Capital
-because you can sell shares, you can generate more revenues.
IE GM’s recent IPO
Access to capital
-public disclosure
- 50 different shareholders plus, required in law to issue a prospectus, will know what type of investments you have. 
-Bureaucracy – generates some administrative hardships, means that processes are required under the law to make sure certificates, documents, etc… is issued properly
- legal arrangments, the more you are involved in complex business situations, the more you are required to make legal arrangements with different shareholders. 
When dealing with a corporation, a corporation can be subject to being bought out
	Get right of refusal of transaction

MIDTERM EXAM
4 Questions
2 Development, 2 cases
Cover topics discussed in class
Only correcting discussed in class – RELY ON NOTES
EVERYTHING has to be there for a development (2-3 pages. Whole concept with definition and application)
Talked about risk management plan – Arthur is working in a meat shop and is cutting meat for this weekends sales. While talking to his friend, he cuts two fingers. He runs outside the store screaming with blood all over the floor. Public sees pain of employee and vacates the store. Draft a risk management plan. What would be the legal requirements and legal concepts of legal risk management plan? Use class examples to complement discussion. 
Cannot leave room once exam has started. 
Chapters 1,2,3,4,28,13,14
Use class notes.





ST PATTY’S DAY LECTURE Chapter 11
Criminal Law
Civil Torts
Contractual

NEW CONCEPT: Negligence
Negligence is a standard that will create good or bad results
The standard of negligence is very important. Why? It will define the types of damages. (See below)
Negligence involves that we have to follow reasonable care. A standard or norm must be followed in order to avoid harmful conduct. 
	Ex Ottawa police w/ Stacy Bond incident. Officer being charged with sexual assault. If officer has no sexual intentions, then no assault can be charged. Simply an assault means sexual intention does not need to be proven. 
Steps of a negligence action. Does the defendant owe the plaintiff a duty of care. Duty of care means that we need to avoid carelessness that causes harm to others. 
Neighbour principle: Anyone who might be affected in a reasonable way by another’s conduct.
Did defendant breach the standard of care? What would a reasonable person do in a similar circumstance. 
Did the defendants careless act or mission cause the plaintiff’s injury? Maple Leaf Meats – did they take necessary steps to avoid having people eat contaminated meat?
Will the injuries suffered by the plaintiff too remote? How far does the liability of the defendant stretch? Ex Can RIM be blamed if someone commits a crime on Blackberry? Is a knife organization responsible for a stabbing? 
Thin Skull Rule – defendant is liable for the full extent of a plaintiff’s injury even where there was a prior vulnerability that makes the harm more serious then what it would appear. 
Ex someone has a heart condition, and goes through an event that accentuates that heart condition. Even though a first vulnerability exists, defendant is liable for the final outcome. 
Defense to Negligence
Keys to Defense
Contributory Negligence – Plaintiff has been a part of the negligence
Voluntary Assumption of Risk – Playing ice hockey in contact league. 
Other forms of Torts – includes misrepresentation
Negligent misrepresentation – make an incorrect statement carelessly. 
	EX Accountant says taxes can be filed by end of May. Careless statement. AS a professional, have a duty of meeting a higher standard. Follow a professional code of conduct norm.
Fraudulent misrepresentation – intentionally make a wrong statement to deceive other party
	-Botox claimed botox reduced headaches, cured juvenile cerebral paralysis. 
Product Liability – Essence of looking at the concept of producing or manufacturing a good where its usage or consumption is not causing harm. Distributor is jointly liable if they know that a product is causing harm. Not liable if not aware. 
Design of a product is what is foreseeable reasonable risk. When it is being produced, no errors or mistakes can be allowed. 
Serving Alcohol – serving for the purpose of money, then the public at large is your neighbour. Serving with view to profit, public is neighbour. Patrons create liabilities for owners of establishment. When someone becomes intoxicated, we need to control consumption patterns. 
Property Torts – 
Common Law: Gives us these norms
Statutory Law: Conforms common law principles
Occupier- someone who has a degree of control over land or buildings. Ie owner, tenant, someone providing a service. We are all technically occupiers in this classroom. 
	4 levels
Contractual Entrant – someone is actually paying for the right to enter the premises. Duty is one of the premises being as safe as reasonable care and skill on the part of anyone can make them. Cannot go below that standard. 
Invitee – comes onto property to provide occupier with a benefit.  Ex shopping malls
Licensee – any person whose presence is not a benefit to the occupier but where the occupier has no objection. Take foreseeable reasonable efforts to avoid carelessness.
Trespasser – Person who is not invited and the occupier would have an objection. Duty of not harming trespasser. 
Statutory elements – Occupiers Liability Act of Ontario. Regroup those four elements and tell us that we cannot allow people to be harmed. Must take foreseeable steps to prevent injuries. If someone is committing a criminal offense, they assume the risk of entering a premise. 
Parental negligence act – In Ontario, we are responsible for the faults and harm committed by children under our supervision. If a child is playing on the street and whacks someones car, we are responsible for damage to the car. We do not have punitive or aggravated damages for these scenarios. Only damage that can be claimed is material damage. 
Contracts
Elements of a contract:
Seven key elements
Agreement where the terms represent the meeting of the minds
Complete  - offer acceptance and consideration is to be found
Deliberate 
Voluntary
Between two or more competent persons
Mutual consideration – receive equivalent for the promise you provide
Verbal or in writing – meets requirements of a contract.

Types of damages
Pecuniary damages involves the concept of compensation for out of pocket expense, including future care, loss of future income and special damages
	Ex Have to be medically treated for damage suffered physically.  
		Glass explosion in face due to fire could lead to Botox, Plastic surgery, facial creams, massages, etc…
Non-pecuniary damages includes general damages. Compensation for pain and suffering, including loss of enjoyment of life, and loss of life expectancy. 
	Ex Medication causes cerebral paralysis. Includes pain, loss of enjoyment of life, and potentially loss of life expectancy
Punitive damages malicious and aggressive behaviour
Aggravated Damages distress and humiliation


March 24, 2010 (Chapter 5)
Offer – A promise regarding the execution of terms that will provide specific acts.
EX Deciding to sell your laptop. 
Promise must be certain and quantifiable
It needs to be established where a promise can be evaluated.
If a promise is vague, how can we then understand the actual promise? 
Advertising is not by itself an offer. It is an expression of willingness to do business. For example, universities advertise, but it does not mean admission.
How is an offer made? Consumer grabs good on shelf and brings it to counter. Consumer makes the offer. Acceptation is done. 
We usually don’t negotiate the prices of goods in our society.
Termination of the offer
How? Rejection. 
Offer lapse – reasonable time does not produce acceptance
Option for agreement – will pay an extra fee to keep the offer open
EX Finance – options on shares and calls. 
Counter Offer – Reject initial offer and propose a second offer.
Revocation – Remove offer before it is agreed upon.
Death and Insanity – Cannot mentally exercise decision, or dead.
Acceptance
Is an unqualified statement to enter into a contract on the terms provided by the offer. 
Statement needs to be communicated. The offerer must be made aware of the acceptance of the terms. Rules of Communication
Postal Rule – Acceptance is done when we drop the mail in the mail box. 
Telegram – same concept when the telegram company is the agent.
Instantaneous communications – (BBM, Email, Fax, Phone) – Acceptance upon reception
GLITCH – you need confirmation of the reception of the acceptance.
Jurisdiction – where is the contract created?
Where there is acceptance that is complete
Consideration – Price we pay for promise to be executed
Gratuitous promise – offer with no consideration, promise without expecting anything in return.
Terms – Formal statements regarding an explicit promise
Drafter of the ambiguous rule will be opposed to ambiguity – meaning the ambiguity will be against the interest of the drafter, in order to make sure that we don’t draft clauses that people don’t understand.
Courts want to enforce contracts rather than escape contracts.
Contract is only complete as written.
The clause that you have verbally agreed to but not found in the written version does not exist.
Parole evidence rule – rule that limits the evidence a party may introduce concerning the content of a contract.
2 types of conditional agreements. 
Conditions subsequent - Event or circumstance that brings a contract to an end.
Ex Vice in contract meet certain standards in a good
Condition precedent – when the event occurs, it will suspend the parties from executing their obligation
Ex norm followed ie city permit
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Limitation of the liability clause – clause that will technically limit the liability when there is a breach to a specific amount that will be less then what you would normally receive.
EX Insurance policy will pay a given amount if you lose an ear, an eye, or a tooth. One tooth is 3000$ for example so that they will know how much they make on premiums and how much they pay
Exemption Clause – will be a contract that will identify specific risks or losses and will avoid any form of payments EX not responsible for cancer in smokers
Close to 25% of cancers is a result of some sort of trauma. EX Hemroids
Enforcement of Contracts – What are the two possibilities of having contracts not enforced?
A) contract is declared void – has a substantial defect that it is of no force or effect and that there is a violations of public policies. If you violate policy, contract is automatically void. Ex. Contract to sell a child.
b) Voidable – grieved party may choose to enforce or to quash the agreement.
Elements of Legal Capacity
Legal Capacity – the capacity to bind oneself in a contract, capacity to be obliged by the terms you are signing. (notion of a minor)
Mental Capacity – Individual has been declared incapable in law before the courts, means you cannot fully appreciate your decisions and you may be causing harm to others or yourself
Unconscionable contracts – 
Improvident bargain – demonstrate that there is one party getting a great advantage over the other party.
Misrepresentation – Botox can cure your headaches
False Statement
Clear and non ambiguous
Induces the party to enter into a contract
Fact, not an opinion, unless the person is an expert.
Fradulent representation – willingness to express that false statement
Innocent misrepresentation
Defects in contract – what are the elements that can cause major defects?
Illegal contract
Public policy
Non-solicitation clause - Clause that will forbid to contact with the actual clients or customers of the firm
Non-competition rule – clause that will forbid in competing with your firm once you are no longer in employment of the firm
Statute of Fraud – Requires written documentation for certain contracts (needs to be in writing)
	Guarantee – when someone promises to pay the debt of another party when they are in default
	Transfer in Land – has to be in writing
	Needs to be performed in more than one year – ex employment
	Sale of good greater then $50
Termination of Contract 
Terminate by 4 mechanisms
1. By performance- executing the promise. You or employees. Vicarious performance. Someone is doing the work for you. Vicarious performance brings vicarious liability. Performing with help of others but if they are not doing their job, they create liability
2. By agreement – 
a. By novation – whether a substitution of one of the partys of the contract with another party
b. Amend the terms 
c. End the contract
d. Assignment
3. Frusteration – unexpected event or change that prevents the parties from enforcing the contract
a. Event must be dramatic and unforeseen
b. Parties did not assume the risk
c. Nobody is at fault
d. Performance is impossible or illegal
4. Breach of Contract  - You do not execute your promise
a. People will claim for lack of respect to the promise, based on balance of probabilities. Is it more likely or less likely to have been fulfilled?

FINAL EXAM – April 9th
Non-cumulative 
Involves 3 parts 
– Corporations (Chapters 15 + 16)
· Courts (Chapters 10, 11, 12)
· Contracts (5,6,7,8,9)
EXAMPLES DISCUSSED IN CLASS
3 Development questions with subelements
2 Cases
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