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Unit #1 (Heritage & Rights)

Substantive Law: defines rights and obligations under the law (i.e. legal limit for driving with B.A.L) It creates the main purpose for the law which is to protect society.

Procedural Law: process of law, which outlines the steps involved in protecting rights. It gives us a system of enforcing the law, includes things such as entering evidence, this ensures that the rights and freedoms of individuals are not fragrantly unobserved 

Public Law: controls relationship between governments and society. It is broken down into criminal law, administrative law and constitutional law. Allows for government to handle many legal issues of national importance, which in turn protects society and all of its individuals, it observes all of the functions of the law.

Criminal Law: Branch of law that deals with “criminal” offences against society. The purpose of this branch of litigation is to punish offenders and protect society.

Constitutional Law: Sets out the structure of the federal, provincial, and territorial governments. Law ensures that the state is not abusive and that all individuals within said state are treated fairly and justly.

Administrative Law: Deals with the relationship between citizens and government agencies. Ensures that the relationship is not abusive on either side and that the purpose of this relationship is legal and beneficial to both parties.

Private Law: Deals with the legal relationship between citizens, and citizens and organizations. Allows for a private method of settling disputes and attempts to ensure a fair code of conduct as well as being beneficial or just to parties involved in a private legal manner. It consists of five branches of law: family, contract, tort, property and labour law.

Family Law: Deals with people living together as spouses or partners, and parents and their children. As well as same sex couples. Purpose is to ensure that parties involved in a marriage meet reasonable requirements so that that relationship can be enjoyable for both parties, sets the framework for divorce and custodial situations so that these matters can’t be resolved in a fair and civil manner.






Contract Law: Deals with the requirements for a legally binding agreement. Certain aspects include breach of contract as well as substantial performance. Purpose is to ensure contracts are for a lawful purpose and are beneficial and not abusive to parties involved unless the lawfully and purposefully terms stipulate.
Tort Law: Deals with wrongs that one person commits against another. It ensures that justice is served even if it isn’t in a criminal manner, that an individual is compensated for their loss, their pain. It provides a reasonable way of settling disputes and establishing a code of conduct within society.

Property Law: Deals with the legal rules that control the use, enjoyment, and rental of property. Similar to contract law as the former can be considered a subsidiary of the latter. Ensures that the requirements for living, use and rental of property are met within reasonable legal limits.

Labour Law: Deals with the relationship between employers and employees. Certain aspects include unions, the processes of hiring and terminating employees and the conflicts that can arise from these situations. It protects individuals against issues of employment pertaining to discrimination for instance.

Precedent: Is a verdict or something done that later can serve as an example or rule as to how things should be done in that area. It ensures that there is consistency in the law.

Statue of Westminster: In 1931 the document gave Canada control over its own foreign affairs. It was a massive stride in the independence of the nation and is still currently one of the most crucial documents in our history as it changed the identity of this great nation when it was brought into law.

Magna Carta: Brought in during the 13th century to protect against the tyranny of King John. It guaranteed an imprisoned person to be brought before the court to be told what offence they have been charged with. Protects against abuse on the part of the law and the government.

Jurisdiction: the authority to make laws in certain areas. It ensures that laws are made by individuals or organizations that have a vested interest or understanding of the issues within a sector or district (hence jurisdiction) so that laws are made in the best interests of the individuals within the community. 

Charter of Rights and Freedoms: Outlines the rights and freedoms bestowed upon each Canadian citizen under the Constitution Act. The Charter limits the power of government and ensures that individuals of the state are not abused and have the ability to live a reasonable life within limits.

Notwithstanding Clause: An individual can be denied their rights for a period of up to 5 years not including their voting and mobility rights. It also allows for provinces or territories to create laws that operate in spite of contradictions with the Charter.

Reasonable Limits Clause: No rights in the charter are absolute, therefor they can be limited if there is justification in doing so. Prevents an abuse of the rights and freedoms bestowed upon society as well as protecting society as a whole.
Nellie McClung: as a result of her feminist work she got Manitoba to become the first province in which women could legally vote.

Agnus Macphail: first women elected to the House of Commons.

Indian Act: Allowed for assimilation, destroyed native traditions and culture, extremely bias and negatively subjective and cruel to first nations people.

Concepts:

Functions of Law:

· Establish rules of conduct
· Protect rights and freedoms
· Protect humans in society
· Settle disputes
· Provide a system of enforcement

How are Laws made in Canada?

· 3 readings in the house. An introduction, amendment and then a vote
· 3 readings in the senate. Same process as the house.
· Royal assent by the Governor General


















Differentiate between the powers of the federal and provincial governments:

Provincial (these things only affect individuals within that community i.e. the province)
· Schools
· Roads
· Hospitals
· Property
· Provincial Jails

Federal (things that affect all individuals throughout the nation)
· Mail
· Currency
· Military
· Natives
· Foreign Affairs





























Outline the fundamental freedoms, democratic rights, mobility rights and legal rights set out in the charter:

Fundamental Freedoms
· Freedom of association
· Freedom of assembly (lawful)
· Freedom of belief
· Freedom of expression

Democratic Rights
· Right to vote
· Right to run for political office

Mobility Rights
· Right to move freely within and outside the country
· Right to leave

Legal Rights
· Right to not be arbitrarily detained or arrested
· Right to legal counsel
· Right to not be treated with cruelty
· Right to be assumed innocent until proven guilty
· Right to a fair trial
· Right to not self incriminate/silence
· Right to a translator 
· Right to life, liberty and security of person

















Difference between the notwithstanding clause and the reasonable limits clause:

The notwithstanding clause allows for rights to be suspended for a period of up to 5 years except for democratic and mobility rights where as the reasonable limits clause says all charter rights are not absolute, only within reasonable limits. To put it bluntly the reasonable limits clause is the warning and the notwithstanding clause is the action.

Differentiate between reading down a law, reading in a law, and striking down a law:

Reading in a law means to expand or broaden the horizons of a law. Ex. Marriage may include same sex couples

Reading down a law means to narrow the horizons of a law. Ex. Criminal marijuana laws don’t apply to those using the drug for medical purposes.

Striking down a law means to abolish and get rid of it. Ex. Death penalty in Canada




























Groups that have struggled with Barriers to Equality:

Women
· Didn’t have the right to vote
· Weren’t considered persons until famous 5 fought for their rights
· Still face the issue of pay equity according to certain polls

Aboriginals
· Had their land taken away… put on reserves
· Forced to assimilate… put in residential schools where they were abused and denied their culture
· Largely discriminated against under the Indian Act

Immigrants
· Internment camps
· Chinese Head Tax
· Points system only introduced in 1967 (before then they could pick whomever they wanted, mostly English and other European natives)

Homosexuals
· Not allowed to marry
· Not allowed to have children

Disabled
· Not adequately accommodated for things such as accessibility or proper seats within subways



















Unit #2: Criminal Law

Actus Reus: A wrongful deed or act. Essential condition that must be proved beyond a reasonable doubt

Mens Rea: A guilty mind or thought, essentially the intent for committing the alleged offence. Essential condition that must be proved beyond a reasonable doubt.

Summary Offence: Minor criminal offences where the max. penalty is $2000 and/or 6 months in jail

Indictable Offence: Serious criminal offences that have serious punishments associated with them. The criminal code sets the max. penalty for each offence

General Intent: The intent of the criminal act was limited to the act itself and there is no other criminal purpose in mind. Could be considered a mitigating factor.

Specific Intent: offender has a further criminal purpose in mind beyond the act itself. Could be an aggravating factor, specific = 1st degree murder for example

Strict Liability: Only the actus reus needs to be proved. Strict liability does not have mens rea. Generally it is a less serious offence. Accused can use due diligence as a defence saying they did not intend to commit the act

Absolute Liability: Accused has no possible defence. Does not have mens rea. Only act needs to be proved

Aiding & Abetting: Person helps an individual commit a crime (aides) or encourages (abets) them to commit the offence. Must be proved that accused had knowledge of other parties’ criminal intent. Accused helped/encouraged other party to commit crime.

Accessory After the Fact: Someone who helps a criminal from being caught. Spouses cannot be held responsible under this offence.

Culpable Homicide: when a person’s death results because of the criminal actions of another individual (culprit). Culpable homicide includes manslaughter, murder and infanticide.

Euthanasia: When one person acts to end another’s life. Commonly referred to as mercy killing or assisted suicide. Treated as homicide as it is not allowed even when the individual gives consent in most situations

Circumstantial Evidence: Shows that the accused committed similar acts in the past, can be used if it can show a pattern of these offences. Only used if relevant to the case in showing that the individual did in fact commit the crime

Empanelling: The process of narrowing the jury list down to 12 jurors through the process of challenges including reasons such as bias in the list, potential jurors do not meet provincial requirements, both counsels get to eliminate 1 for no reason

Blood Alcohol Level: The percentage of alcohol present in an individual’s blood. Significant because while behind the wheel of a motor vehicle if blood alcohol level is over legal limit license and much more can be taken away

Infanticide: when a mother kills her newborn baby. Significant because it the raises the question, should the mother be tried for murder when the endorphins in her brain are different from what they normally shortly after the birthing period

Plea Negotiation: before a trial counsels can agree to a plea agreement which usually results in a shorter sentence on the part of the offender and saves the court both valuable time and money. Minimizes risk on the part of both counsels

Young Offender: Anyone between the ages of 12 to 17 that commits a criminal offence. Having this status allows for the government to deal with these individuals in a tailored and very different manner from how they treat and attempt to develop adult offenders.

Police Log: A journal in which a police officer writes down everything that happens during an arrest. It is important to keep this accurate as it may be used as evidence in court.

Victim Impact Statement: statement made in court by the victim of a crime that describes how the criminal act affected their life. It allows judges, jurors and the offender to fully understand the severity of the offence, not just in theory.

Habeas Corpus: Latin term for produce the body meaning that you have a right to a fair trial with a reasonable period of time and the right to be brought before a judge to hear what you have been charged with.

Reasonable Grounds: Facts or circumstances that would cause an ordinary individual to believe beyond suspicion. It ensures that individuals are not arrested without just grounds for doing so. Protects against arbitrary detention.

Murder/Manslaughter: The killing of another individual as a result of a criminal act. Can have specific intent for murder but only general intent for manslaughter 

Surety: Individual responsible for the accused while they are out on bail awaiting trial

Recognizance: legal document that accused signs to say they acknowledge the charges laid and promise to appear on a given date. Ensures accused shows up to trial so that the justice system can deal with him

Aggravating/Mitigating Factors: Factors the increase or lessen the responsibility of the offender (increasing penalty or lessening it). Used because circumstances without cases are not always the same so it ensures that the nature of the crime is observed and responded to in a just and fitting manner

Disclosure: before trial begins opposing counsels meet so that they can reveal all evidence and witnesses that each intend to use during the trial. Crown may have to drop charges after this event if it is shown to be too little evidence on their part to warrant a conviction. Disclosure allows for opposing counsels to prepare an informed defence, which gives both parties, involved a fair chance of winning

Bail: when the accused is released before trial with conditions for a certain amount of money. Dangerous offenders cannot get bail because of the danger they pose to society. Bail is money or property so in essence it is a form of collateral to guarantee that the accused shows up to trial
Subpoena: a court document that forces you to show up to court and give evidence. It ensures that all vital information is made use of so as to inform all individuals for whom it may concern are informed to the fullest extent.

Sheriff: Person responsible for making the jury list and ensuring that the witnesses and accused show up for trial

Examination in Chief: First questioning of a witness by the defence and prosecution during a trial. During these questions counsel may not ask leading questions.


















Concepts:

Defences at Trial:

Self defense
· Accused individual committed the criminal offence in a manner only to protect themselves within reasonable limits

Legal Duty
· Certain individuals can commit acts others can not such as policeman as it is part of their job

Excusable Conduct
· Accused was provoked, threatened by the nature of being subjected to violent treatment (duress). As well as an honest mistake, i.e. hunting accident


Mental Disorder
· Accused was not mentally fit at the time of the offence and was not in full understanding of their actions.
· Accused was not mentally fit to stand trial (can be used to delay trial)

Intoxication
· Similar to automatism. Individual was incapacitated and was not aware of the severity or degree of their actions at the time of the offence

Automatism
· Accused was not conscious/involuntarily of what they were doing at the time of the offence

Consent
· Victim consented/agreed to actions of the accused if injury was sustained

Entrapment
· Police action that encourages or aides an individual in committing an offence

Double Jeopardy
· Individual cannot be charged twice for the same offence







Nature of Criminal Law:

-Reflects values of society
- Terms for an act to be considered criminal are:
· Act must harm other people
· Act must violate the basic laws of society
· The way in which the law deals with the issue must not violate the basic laws of society
· Criminal Law must make a significant contribution to resolving the problem


Advantages & Disadvantages of Trial by Jury:

	Pros
	Cons

	Societal Standard (reflect societal values)
	Emotional bias (jurors)

	Educates public through participation
	CSI Effect (forensic evidence)

	Encourages faith in the justice system
	Jurors can be confused by legal terms and technicalities 

	Ensures a fair trial
	





Search Procedures:

· Must get a warrant issues from a judge
· Warrant is not necessary if in “hot pursuit”
· If there are reasonable grounds to suspect the accused is about to or just did commit an indictable offence a warrant is not necessary
· No warrant is needed if there is reason to believe that evidence is about to be destroyed 
· Warrant is only valid for day and address listed
· Can seize anything illegal even if it is unrelated to the warrant was a warrant is in your possession
· Warrant is not required for public spaces or plain sight











Types of Sentences:

Absolute Discharge
· Offender has no record

Conditional Discharge
· Offender can avoid record of conviction if they follow conditions laid out by a judge in a probation order

Suspended Sentence
· Delayed based on age and character. Offender has a record and can be placed on probation

Suspended Privilege
· Offender not allowed certain privileges due to the nature of the offence. Ex. Drunk driving=lose license

Peace Bond
· Court order requiring offender to be of good behaviour for 1 year. If the agreement is broken the initial sentence becomes heavier

Restitution/compensation
· Offender compensates the victim for the damages they have done to them

Community service
· Offender has to work for local organization or government project without pay

Deportation
· Sending the accused back to their home country


Fines
· For summary offences max. fine = $2000

Imprisonment
· Under 30 days offender goes to local jail
· Between 30 days and 2 years, offender goes to provincial prison
· Over 2 years, offender goes to federal prison

Concurrent Sentence
· Offender convicted of multiple crimes can serve them at the same time



Consecutive Sentence
· Offender convicted of two crimes serves them back to back

Intermittent sentence
· Offender serves their sentence on weekends or at night

Restorative Justice
· Healing relationships between the offender and the victim as well as members of the community


Types of Evidence:

Privileged Communications
· Communications between spouses, patients and doctors, and a priest. Cannot be presented in court as evidence

Similar Fact Evidence
· Shows the accused committed similar acts in the past. Can be used sometimes if it can show that the accused had a pattern of committing these offences

Hearsay Evidence
· Something that someone other than the witness has said or written. Can be used on occasions. Certain exceptions for hearsay evidence include parents being able to testify for their children in sexual assault cases, or in their case that the individual is dead someone else close to them can testify

Expert Opinion
· What an expert witness in the field of the matter being discussed thinks about certain facts in a case. Always admissible.

Character Evidence
· Witness testimony or evidence that shows what kind of person the accused is. Admissible is witnesses other than the accused say it, inadmissible if the accused says it about themselves.

Photographs
· Always admissible. Self- explanatory

Polygraph
· Lie detector test
· Inadmissible because of the high inaccuracies associated with it


Confessions
· Accused admitting to crime is always allowed

Witness
· Witness testimonies are always admissible, they’re a crucial part of the justice system

Forensic Evidence
· Always admissible because of the low inaccuracies associated with it

Circumstantial Evidence
· Like similar fact, used if it is relevant in showing that the accused committed the crime.

Extrajudicial Sanctions for Young Offenders:

· Community service
· Apology letter
· Caution letter
· Supervision 
· Personal service
· Compensation
· Essay
· Social skills improvement
· Charitable donation
· Counseling

Arrest Procedures (steps to a lawful arrest):

· Identify themselves as police (notice on arrest)
· Tell the accused what they are under arrest for
· Police caution (inform of rights on arrest)
· Establish physical conduct












Crime Statistics:

· National crime rate dropped 7% in 2007
· Crime severity index dropped 5% in 2008
· Robbery declined 7% in 2008
· In 2007 Québec City had 0 homicides
· Attempted murders dropped 10% in 2008
· Residential break-ins dropped 9% in 2007
· Aggravated Assaults dropped 2% in 2008
· Saskatchewan, crime dropped 3.5% in 2008
· Impaired driving dropped 6% in 2008
· Youth Crime declined 1.5% in 2007
· Business break-ins dropped 8% in 2007
· Motor Vehicle theft dropped 9% in 2007

Purposes & Principles of Sentencing:

Deterrence
· Tries to stop individuals from breaking the law and tries to reflect the values of society and our intolerance for law-breaking 
· Specific deterrence is focused on the offender and tries to show them that their actions are harmful and deadly
· General deterrence tries to show the rest of the nation that the offence is unacceptable and harmful to society

Rehabilitation
· Attempts to make offenders contributing members of society
· Reduces recidivism, which is the likelihood to commit the same offence again

Retribution
· Victim gets some form of justice or pay back 

Segregation
· Sentences should separate offenders from the rest of society











Courtroom Objections:

Argumentative
· Counsel’s or witness’s statements are open to argument. Usually happens when counsel makes a conclusion not completely based on facts

Speculation
· Counsel or witness makes a guess. Only experts in a field can avoid these objections
Hearsay
· Witness testifies to something not within their own knowledge

Irrelevant
· Counsel or witness has nothing to do with whatever is being discussed

Badgering
· Counsel is verbal harassing the witness. Can be in the form of repeating the same question multiple times.

Leading
· Counsel tries to ask witness questions that warrant and shape/lead to a desired response. Leading questions cannot be asked during the examination in chief. 

Unresponsive
· Witness’s answer does not address question asked or witness does not answer

Rights on Arrest:

· Right to not self-incriminate/silent
· Right to legal counsel
· Right to not be subjected to cruel & unusual punishment
· Right to habeas corpus (appear before a judge)
· Right to a translator
· Right to be considered innocent until proven guilty
· Right to have bail unless you’re a dangerous offender








Types of Homicide:

-murder, manslaughter and infanticide are culpable homicide

Culpable homicide is when an individual is to blame for the death of another individual

Murder
· Intentional killing
· 1st degree is planned or the victim is a law enforcement agent or the death occurs during another crime
· 2nd degree is intentional but happens in the heat of the moment and is not planned

Manslaughter
· Unintentional killing of a person. Ex. Speeding car kills a pedestrian
Infanticide
· Mother killing a newborn baby. Max. Penalty = 5 years because of hormonal imbalance after birthing period


Levels of Assault: levels of sexual assault = levels of assault

· 1st = unwanted (no consent) touching, threatening to apply force or blocking or approaching an individual while carrying a weapon or an imitation of one
· 2nd = assault causing bodily harm. 
· 3rd = aggravated assault. Person is wounded, maimed or disfigure, or life is endangered. Mens rea required is to commit bodily harm

Youth Criminal Legislation:

Juvenile Delinquents Act
· 7-18 years old
· $25 fine or foster home
· No lawyer
· Closed hearings

Young Offender’s Act
· 12-17 years old
· 5 years for murder, usually 2-3
· Lawyer present
· Open hearings but publications restrictions



Youth Criminal Justice Act
· 12-17 years old
· 10 years for murder
· Lawyer present
· Open hearings but publication bans if not murder

Trial Procedures and sentencing process for youth:

· Family courts and youth justice courts deal with young offenders
· No preliminary hearings
· No jury in cases
· Publication bans on acts that are not murder or if the youths are still dangerous or at large
· Can be transferred in 14+ at the time of the act, if they are repeat offenders or commit a serious offence
· Transfer must occur before plea bargain
· Offender can ask to be moved to be moved to adult court

Traditional Sentences for young offenders
· Open/closed custody
· Probation
· Absolute discharge

Jury Selection/Challenges:

· 100 people randomly selected from the area of the offence by the Sheriff
· List is brought down to 12 jurors through challenges
· This process is called empanelling

Challenges
· Challenge the list- challenging the choices of the sheriff due to bias. Ex. 100 white females
· Challenge for cause/exemptions- potential jurors do not meet provincial requirements (age, citizen, resident for at least 1 year). Can not have jurors that are blind, lawyers, judges, law students, criminals, MPs, recent jury members, police officers, doctors, coroners, veterinarians or mentally unfit individuals
· Preemptory allows the crown and defence to eliminate a perspective juror without giving a reason.







Unit #3: Tort & Dispute Resolution

Examination of the Debtor: A process after the victorious party begins to claim/collect their judgment. Records and any items of financial worth are examined and potentially taken from the loosing party if they refuse or do not pay what they owe as a result of a verdict

Limitation Period: the time limit you have to sue someone. If a claim is filed after this period has expired then it is useless and cannot be acted upon

Garnishment: Method of collect judgment for victorious party. When a judge orders a percentage of your wage to pay damages you owe.

Causation: A direct casual link between the negligent acts of the defendant and the injuries sustained by the plaintiff. Ensures that plaintiff do not try to abuse the justice system by filing false complaints against the defendant. It is one of the essential elements of proving negligence.

Negligence: An unintended act that results in injury. Has four essential elements that are required to prove the act. Duty of care, reasonable person, foreseeability and causation.

Nuisance: one person use of land unreasonably and in doing so interferes with the enjoyment of adjoining land.

Slander: defamation through spoken words, sounds, physical gestures or facial expressions. Can be unintentional and is harder to prove than libel because there is no permanent and ‘hard’ evidence

Libel: Defamation through permanent visual or audible forms. Generally written, but can also be in cases on t.v, radio, photos…. Can also be unintentional even though libel is taken more seriously than slander.

Reasonable Person: Applies and must be proven in negligence cases. What would the average person have done in the same situation?

Duty of Care: Applies and must be proven in negligence cases. Was the plaintiff owed a certain standard of care by the defendant, was it breached?

Defamation: an unjustified attack on a person’s reputation. This has direct consequences on the person’s life resulting in a damaged reputation.


Vicarious Liability: Holding a blameless person responsible for the misconduct of another, ex. Father lends car out to son who is known drunk driver and then son gets in accident. Father is largely liable to the damaged sustained.

Default Judgment: If the defendant does not show up to court on the day of their trial an automatic judgment is made against them awarding whatever desired amount the plaintiff had presented and had approved.

Plaintiff: The person suing in a civil lawsuit.

Injunction: Orders for a person/organization to do/do not do something. 

Foreseeability: Applies and must be proven in negligence cases. Could a reasonable person have foreseen injury as a result of their actions?

Concepts:

Burden of Proof:

· Burden of proof is on the plaintiff. Plaintiff must prove the case on the balance of probabilities, meaning what is the more likely outcome. Nothing like criminal law in which it is beyond a reasonable doubt

Characteristics of Negligence:

-Unplanned act
- Unintentional act
- Injury results

Elements the plaintiff must prove to win a negligence case:

Duty of Care
· The defendant owed plaintiff a certain standard of care. 

The Reasonable Person
· What the average person would have done in the same situation. Would they have wound up in the same situation as the plaintiff?

Foreseeability
· Could the reasonable person have foreseen injury as a result of their actions? 

Causation
· Is there a direct casual connection between the negligent acts of the defendant and the injuries sustained by the plaintiff



Defences for Negligence:

Defendant can
· Prove negligence did not exist
· Attack credibility of plaintiff
· Prove negligence on the part of the plaintiff
· Prove plaintiff assumed the risk voluntarily

Contributory Negligence
· Both parties are negligent and the damages should be divided between both parties involved

Voluntary Assumption of Risk
· Plaintiff was well aware of the risks involved with their actions and made the choice to assume those risks

Inevitable Accident
· Situation was unavoidable no matter what precautions the reasonable person may have taken



Steps in a Civil Procedure:

1. Plaintiff decides is there is a cause of action (valid reason for suing)
2. Victim decides on level of court to be involved
3. Claim is filed (personal info. with summary of event)
4. Victim chooses location of court
5. Defendant is given claim by plaintiff, friend or a business associate
6. Plaintiff must file claim with limitation period or charges cannot be laid for this event
7. Defendant can:
a. Prepare a defence and go to trial
b. Pay part of the claim to Small Claims Court
c. Countersue/counterclaim, saying it was the plaintiff’s fault for the incident
d. Involve a third party who he/she believes is responsible for the incident 
8. Defendant does not respond and default judgment is awarded
9. Out of court settlement can be arranged at any time before the trial
10. Pre-trial conference is the last time to attempt to resolve the issue
11.  Examination of discovery takes place before the trial. Parties and lawyers meet for Q & A


Types of Damages:

General Damages
· Loss of income and specialized care cost
· Pain & Suffering and the loss of enjoyment of life (pain & suffering is capped)

Special Damages
· Compensates plaintiff for pre-trial expenses because of injuries. Ex. Lawyer fees

Punitive Damages
· Awarded to punish the defendant for insensitive or uncaring behaviour. Used to deter. Money goes to government for the purpose of things like repairing objects that may have been damaged during the incident

Aggravated Damages
· Awarded when defendant’s behaviour is outrageous to the extent where it harmed the plaintiff. Money goes to the plaintiff

Nominal Damages
· Judge awards a small sum to show that he/she supports the plaintiff, kind of like a moral victory


Types of Trespass:

Assault & Battery
· Assault is the threat of impending danger. Main element is fear. Ex. Pointing gun, threatening words
· Battery is the follow through of assault. It is the unlawful (no consent) touching of a person, ex. Kissing & hugging can be battery if it makes the plaintiff very uncomfortable

False Imprisonment
· Confining or restraining someone without consent
· Could be physical or legal
· Plaintiff must take all reasonable means of escape before filing a claim for this






Trespass to Land
· Entering or crossing another person’s land without consent or authority (legal)
· No damage needs to occur
· Bringing an object onto someone’s property and not taking it away is trespass

Nuisance
· An individual’s unreasonable use of land that interferes with the enjoyment and use of adjoining land
· These laws try to protect the quality of property
· Nuisance must cause serious harm that is ongoing for it to be an important legal matter


Defences for Trespass:

Consent
· Voluntary assumption of risk
· Used in battery cases frequently (i.e. hockey), must be established by the defence

Self Defense
· Defendant used non-excessive force and the defence was necessary to prevent personal injury
· Defendant must prove

Defense of Others
· 3rd party can come to the defence of another if it is reasonable to assume they are in danger (common in family relationships)
Defense of Property
· Land owners may use reasonable force to eject intruders from their property but they must first ask them to leave
· If trespasser forced their way onto the land you do not need to ask them to leave

Legal Authority
· Law enforcement agents have to act in a manner that would otherwise have them detained (ex. Assault/battery, false imprisonment) but because of their job they have different expectations and have to do things others cannot.

Necessity
· Defendant is not liable if necessity arises in a way that forced the action. Ex. Storm, person takes shelter in someone else’s home


Defences for Defamation:


Truth
· Statements are in fact true

Absolute Privilege
· MPs, lawyers, coroners can freely voice their opinion within their place of work without the risk of being sued. This place could vary from the house of commons for a MP to a court room for an attorney

Qualified Privilege
· If you are required to express your opinion during your work. Ex. Teachers with report card comments)

Fair Comment
· Media critics can criticize openly and honestly as long as it is fair 


Levels of Civil Courts:

Small Claims Court
· Lowest level of court
· Lawyers not usually involved
· Settlement caps vary by province. In Ontario it is $25000

Provincial Supreme Court
· Involves lawyers (ex of cases. Medical malpractice, breach of contract)
· $25000+ for Ontario, but it varies by province

Court of Appeal
· Lower courts can appeal verdicts to appellate courts from each province

Federal Court of Canada
· Deals with cases involving the government and the people who work for the government

Supreme Court of Canada
· Hear appeals from provincial appellate courts and federal court
· Only hears matters of national, legal importance





Unit 4 & 5: Family and Contract Law

Monogamy: Being married to only one spouse at a time. This is the only accepted form of marriage in Canada as it works to prevent against spousal abuse/cruelty/negligence.

Consanguinity: People related by blood. These individuals cannot marry because of the social and genetic outcome it would result in.

Affinity: People related through marriage, ex. In-laws are not allowed to marry. It would be cruel to allow individuals to act this way and would permanently damage the relationship between the person who is not in the relationship with their relatives.

Mitigation of Loss: an individual injured by a breach in contract will take reasonable measures to reduce any losses that the breach in contract may have caused.

Impotence: physical or mental problem prevent an individual from consummating one’s marriage and engaging in sexual intercourse. 

Sterility: The inability to have children

Adultery: When spouses are together or separated one of them has sexual intercourse with another. One of the few grounds for divorce.

Common Law Relationship: When two people live together in a marriage-like relationship. People can be of same or opposite sex. Parties involved do not have to be married or follow many legal formalities.

Custody: Which parent the child lives with. Determined by a judge… best interests of child taken into account

Access: Which parent is given visitation rights to their child? Determined by a judge… best interests of child taken into account.

Reasonable Access: Flexible and regular contact spent with the non-custodial parent

Specified Access: Precise times spent with non-custodial parent.

Supervised Access: Specified times but spent in the presence of a supervisor (ex. Social worker, family friend)

Supervision Order: Allows child to remain in the custody of their parents, under the supervision of child services

Society Wardship: Allows custody of child to be transferred to the child protection agency on a temporary basis

Crown Wardship: Child can become permanent ward of children’s aid society

Recission: The cancellation of a contract. Going back to the way things were before the contract was made.

Substantial Performance: When most of the terms of a contract are met, this is crucial because it is not always reasonable or possible to meet all terms of a contract so meeting a large proportion prevents it from being a breach of contract.

Common Law: Laws developed through legal precedence, i.e. the verdicts of past judges.

Invitation to Buy: Offers to potential customers to buy advertised products. They are not transactions so therefore they are not contracts

Quiet Enjoyment/Privacy Principle: The right to enjoy your property free from interference on the part of someone else. 

Concepts:


Essential Requirements for Marriage:

Capacity
· Must have the mental and legal ability to marry. Capacity can be lacking because it cannot be a joke or have an illness, drug, or alcohol issue associated with it. Otherwise you cannot legally marry

Minimum Age
· Both parties involved must be of age to marry in regards to provincial legislation

Close Relationships
· Individuals related through blood (consanguinity), adoption or marriage cannot marry 

Genuine Consent
· Both parties must freely agree when entering into a marriage. Meaning that no duress duress/mistaken identity or joke is allowed



No Prior Marriages
· You can only be married to one individual at a time

Sexual Capacity
· Parties involved must be physically capable of having intercourse


Grounds for Divorce:

· Marriage breakdown

Separation leading to divorce
· Proves marriage breakdown because spouses have lived apart for a considerable amount of time

Adultery
· When a spouse cheats (has voluntary sexual intercourse) with another during the marriage or separation period

Cruelty
· Spousal abuse in the form of either mental or physical abuse



Factors Determining Custody:

Home environment
· Stable home environment is crucial. Which parent provides a better home environment in which the child would have a better quality of life?

Parent-Child Relationship
· Is the child particularly closer with one parent than the other

Parenting Abilities of each Parent
· Is one of the parents more able to take care of child

Emotional, Physical and Mental Health of each Parent
· Taken into account if it affects the individuals parenting ability

Support network available with each parent
· What friends or family members do each parent boast that would be able to help take care of the child




Parent’s and Child’s Schedules
· Does one parent work considerably more than the other

Keeping Siblings Together
· Court aims to keep siblings together as it aids in giving the kids a sense of security and stability

The Child’s Wishes
· Once over the age of 14 does the child have a preference to live with either parent

Religion
· What religious environment is the least conflicting for the child and most comfortable to follow


Exemptions from Equal Division of Property:

· Length of marriage – Brief marriage, equally dividing assets is not fair
· Length of separation – assets purchased after separation shouldn’t have to be divided
· Date when asset was acquired
· Gifts & Inheritance – inheritance doesn’t have to be shared with a spouse



Types of Access to Children following Divorce:

Reasonable Access
· Regular and flexible contact with child 

Specified Access
· Set time with child (ex. After school, weekends)

Supervised Access
· Set time with child supervisor present (ex. Family friend, social worker)









Factors Determining Common Law Status:

Shelter
· Did parties involved share accommodation

Sexual & Personal Behaviour
· Did parties involved maintain a codependent and intimate relationship? Did others think them of this way?

Services
· Did couple share common functions of a family?

Social
· Did couple portray themselves as a couple to society?

Societal
· How was couple treated by community?

Economic Support
· Were the parties financially interdependent?

Children
· Did couple want children? How did they interact with the children of their partner providing they had children? Did they have a child together?


Definition of a ‘Family’ in Canada:

· Married couple with or without children
· Unmarried couple who have live together over a year
· Single parent with children
· Same sex couples












Essential Elements of a Contract:

Offer & Acceptance
· Proposal for a contract with all essential terms included and is agreed upon by the other party

Consideration
· Something of value is exchanged between the parties in a contract

Capacity
· The ability to understand the effect of one’s actions. Contract cannot be a joke. Parties involved must have the financial and legal ability to enter into the contract

Consent
· Both parties must freely agree to enter into the contract

Lawful Purpose
· [bookmark: _GoBack]Contract must have a purpose that is not illegal; therefore the purpose of the contract must be legal
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